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That the eſtate deſcended to H. S. who 
entered and was ſciſed, and demiſed for a 
year to T. S. and W. N. o whom he af= 
terwards releaſed, to the uſe of Jad. S. 
for life, remainder to hrs own right heirs, | 
with a covenant 10 ſuffer a recovery. That 
« recovery was ſuffered, and H. S. 
voucked, who vouched the common vouchee. 
That H. S. having iſſue the plaintiff's leſ- Þ 
for, Jud. S. died; whereupon H. S. entered, 
and releaſed, io Simpſon. Tat Simpſon 
entered; and, dying ſeiſed, the eſtate de- 
ſcended to his ſon. That the fon entered, 
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his ſon, who entered and had iſſue T. E. 
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tered, ſuffered a recovery, married, and 
died. That his wife ſurvived, and was 
ſeiſed, under the recovery, for her life; 
 rever/ion to the right hems of T.—That* 
W. died, and alſo the 27875 T. upon Þ 
which the defendant entered, as heir o 
the latter. That the tenements being 
ancient demeſne, the recovery ſuffered by% 
T. was reverſed, ky writ of diſceit; and 
that thereupon the widow of W. enter- 

| ed 
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ed and demiſed to "the*plaintiff”s leſſor, 

and tis flill living, page 223 
That E. C. the elder being ſeiſed in fee 
/ copyhold premiſſes, and having Yue 
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rendered to the uſe of his will; and died. 
| That E. C. the younger was admitted, 
X ſurrendered to the uſe of his will; and 
died without iſſue. That the daughters 
, 3 alſo died without iſſue; on which, J. C. 
n brother of E. C. the younger, was ad- 
mitted, and ſurrendered, & leiter of at- 


oF 
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1, 8 torney, Io the uſe of I. L. and his heirs, 
J. nion condition to be void on payment of 
- 8 1c6/. That I. C. died, and I. L. was 
p- 3 admitted; whereupon the I. of the 
7, 8 plaintiff entered, as heir to E. C. ie 
id Jounger, and the reſt of the children of 


MI F E. C. the elder, 239 
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to died; an the ſame deſcended 1 A. E. 


E. and the plaintiff's leſſor, as co-parceners. 
n- That A. E. died, and thereupon the plain- 
1d 8 tiff” leſſor became ſole ſciſed. That W. 
as W. being tenant /or life of parcel of the 
; manor, was gui of permiſſive waſte, 
at and alſo demiſed for a year; but, before 
on any entry for the forferture, he died; and 

70 that, by the cuſtom of the manor, the 
no win w of a tenant for life, is intitled 10 
bold over, durante viduitate. That 


after the death of W. W. the leſſor of 
er- the plaintiff entered for the forferture ; 
4 * 
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AN ejeddment is a mixed action, by 
A which a leſſee for years, when 
Fouſted, may recover his term, and da- 


but perſonal in reſpect of the damages. 
Since the diſuſe of real actions, this 
mixed proceeding is become the common 
method of trying the title to lands or 
tenements. In this treatiſe, therefore, 
the following points are meant to be in- 
veſtigated. 


I. The hiſtory of the action. 
Il. For whom, and in what caſes, it lies; 
and herein, of the leffor's right of 
3 entry. . 
III. For what things it will lie; and how 
= they are to be earn 
IV. The writ and proceſs. 
B V. The 


mages: its real in reſpect of the lands, comb. 250. 
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V. The ancient praclice; and in what 


caſes, it is ſtill to be adhered to. 


VI. The modern praclice; and herein, of 


the declaration. 

VII. The plea and general fue. 

VIII. The verdiit, evidence, and new 
trial, 

IX. The judgment and it's incidents ; and 
herein, of the coſts. 

X. The writ of error. 

XI. The execution. 

XII. The ation for meſne profits. 


I. The tuflory of the action. 
Here it is to be conſidered, that, by 


the antient common law, lands and tene- 
ments were never recovered in any per- 


ſonal action; the writs of entry and 


aſſize being the uſual means, for recovery 
of the poſſeſſion. Theſe howeyer lay 


only againſt the /reeholder; becauſe the 
eſtate for years was heretofore, only a 
precarious poſſeſſion : and to have ac- 
tions againſt ſuch perſons was to no pur- 
poſe, ſuch terms being generally defeat- 
ed or determined, before any intricate ? 


title could be decided. Beſides, theſe 


poſſeſſions being ſo very precarious, the 
poſſeſſors were not intruſted with the 
Blae. Com. 3. defence of the intereſt of the land; and 
. 156, 200. therefore, if they were ouſted by 
ſtrangers, they could only have recovered 

| damages 
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2 damages for the loſs of their poſſeſſions ; 
and if they were ouſted by their err, 
they could only ſeek a remedy from their 


= covenants. | 
But it was thought reaſonable that 


vw t ſhould have this remedy againſt 
| their leſſors; for, during the term, they 
7 were bound to make good the rent, and 
i if they did not, the law allowed the 
F leſſor an action for withholding it. And 
as this conſtruction was made, for him, 
upon the words yrzelding and paying, 
which in themſelves were no expreſs 
= covenant, it was but reaſonable that the 
like conſtruction ſhould be made for the 
poſſeſſor, upon the word dimiſit; eſpe- 
cially as, by making this conſtruction, 
equal juſtice was done to both parties. 


an habere facias poſſeſFonem would lie to 
7 recover the ferm itſelf. It ſeems that 
about this time long terms had their be- 
ginning; and that ſince leſſees for years 
4 could not by law recover the land itſelf, 
they uſed, when moleſted, to go into 
equity againſt the /efſors for a ſpecrfic per- 
F formance; and againſt AHrangers, for per- 
¶ perual injunttions, to quiet their poſſeſ- 
ſions. This, drawing the buſineſs into 
the courts of eie, induced the courts 
Jof /aw to reſolve, that they ſhould re- 
cover the land itſelf by an habere facias 
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Thus the law continued till the 14 P. N. B. 220. 
H. 7. when it began to be reſolved that 3 Wilf 120. 


Black. Com. 
3 V. 201. 


Poſt. but ſee 
3 Wilf. 120. 
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It however is a queſtion, which has 
been much agitated, whether the term 
was recoverable in ejectment, prior to 
the reign of Hen. vii. The authorities, 
on either ſide, are ſo numerous and re- 
ſpectable, that it might be deemed im- 
pertinent, to obtrude an opinion, on the 
ſubject. Suffice it to remark, that the 
late learned commentator thought that 
the method of recovering the term, in 
ejectment, was ſettled as early as the 
reign of Edward iv: and in ſupport of 
this opinion has adduced an authority, 
preciſely in point“. To this may be 
added, that the ejectment was NEVER 
laid with a continuando; conſequently, 
the plaintiff in ſuch action, could x EVER 
recover damages for the meſne profits. 
Hence it may be inferred, that the term 
was recoverable in ejectment, even prior 
to the reign of Hen. vii.; for elſe, che 
plaintiff not recovering damages, the 
action muſt have been nugatory. 

By this means was introduced a new 
method of trial unknown before to the 
common law; for now it became uſual - 
for a man who had a right of entry into 
lands, to ſeal leaſes of ejectment there- 


On, 


* 7 Edu. iv. 6. Per Fairfax; fi home port ej ectione fir- © 


me, le Plaintiff recovera ſon terme qui eſt arrere, fi bien 


come in guare ejecit infra terminum ; et, fi nul ſoit arrere, 
dongues tout in Damages, (Bro. Abr. tit. quare ejecit infra © 
terminum, 6) 
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on, and then the perſon who next en- 
tered on the freehold was an ejector. 
The convenience which aroſe from this 


method was, that they could try the 
title toties guoties ; whereas if the plain- 
tiff was barred, in an ge, he was put 
ze his writ of right. This liberty being 
however abuſed, applications were fre- 
quently made to the court of chancery, 
after three or four ejectments, to eſtab- 
f 2 the prevailing party's title, by a bill 
pf peace; yet that court has always de- 
© nied to interpoſe, becauſe every termor 
may have an ejectment, and every new 
"1 Þ cow ſuppoſes a new demiſe; and 
R The coſts in ejectment are a recompence 
s. for the trouble and expence to which the 
n Poſleſſor is put. But where the ſuit be- 
"Ir Pins in chancery for relief, touching pre- 
le ſended incumbrances on the title of lands, 
© And that court has ordered the defendant 
purſue an ejectment at law, there, 


w After one or two ejectments tried, and 
ie The right ſettled to the ſatisfaction of 
al he court, they have ordered a perpetual 
to injunction againſt the defendant ; be- 
e- fauſe the ſuit was firſt attached in that 
n, | ourt, and never began at law: and 


ch precedent incumbrances appearing 
be fraudulent and inequitable againſt 
e poſſeſſor, it is within the power of 
Ihe court to relieve againſt them. 

But the method of procecding at law, 
Bzainſt a caſual ejector, was a mean of 


cauſe 


Wurning any man out of poſſeſſion; be- 


6 Co, 7. b. 


10 Mod. 1. 
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cauſe ſuch plaintiff could recover his 
term without any notice to the tenant 


in poſſeſſion. The courts of juſtice 


therefore, would not ſuffer that men 
ſhould loſe their poſſeſſions without 
any opportunity to defend them; to 
elſe which purpoſe, they made it a 
ſtanding rule, that no plaintiff ſhould 
roceed in ejectment, to recover his 
lande, againſt ſuch a caſual and titular 
ejector, without delivering a declara- 
tion to the tenant in poſſeſſion, and 


F. N. B asg. making him an ejector and proper de- 


fendant, if he pleaſed. 


This was a proper rule, and in the 
power of the court to form; for other- 
wiſe the court would have been made 


inſtrumental in doing an injury to : 
third perſon. A declaration might 
otherwiſe have been delivered to 2: 


ſtranger, a feint defence made, and i i 
verdict judgment and execution obtain 
ed, without the tenant's having any no- 


tice of it. And though it is not to be 
doubted, but that ſuch actions wer 


brought at firſt againſt the real ejector 
who reſided in the poſſeſſion, yet becauſe 3 
any perſon who came upon the land 
animo poſſidendi, was equally an ejecto 
with him who reſided there, the actiot- 
in ſtrictneſs of law might have beer 
brought againſt him, but becauſe this 
as has been ſaid, turned to the injur' Þ 
of the reſiding poſſeſſor, the rule was 
: made 


3 


1 


n 


— 


5 : FI. 1 
ram! — 


EI ECTMENx. 


made, that he ſhould have notice of 
it; and therefore the courts would not 
give judgment in ejectment, unleſs an 
gaffidavit was made, that the tenant in 
ut poſſeſſion was ſerved with a copy of the 
to declaration. | 
a * The antient practice was, that leaſes 
11d of ejectment, to try the title, ſhould be 
his actually ſealed and delivered ; becauſe 
lar otherwiſe the plaintiff could maintain 
ra- Mo title to the term ; and they were alfo 
nd To be ſealed on the land itſelf, it being 
de- maintenance to convey out of poſſeſſion. 
Therefore, though in relation to the 
quickneſs of the remedy, the a//ize had 
the advantage, becauſe in that action 
gone of this preparation was required 
beforehand ; for the writ of re came 
ht down to the aſſizes, the jury was there 
warned, the cauſe tryed, and judgment 
Eiven. Yet the method of proceeding 
in ejectment, from the convenience of 
repeated trials, notwithſtanding the pre- 
Vious preparation, was generally pre- 
ferred. | 
Thus ſtood the law till the time of 
Jord chief juſtice Rolle, who invented 
nd Mhe rule now in uſe; which is, that if 
to! the defendant appears in the room of 
10: the caſual ejector, he fhall enter into 
rule to confefs /eaſe, entry, and oufter, 
And inſiſt upon the Vie only. This rule 
ur! as highly reaſonable, becauſe, when 
he plaintiff had made his leaſe upon 
: the 
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the land, any third perſon who came ff 
thereon, animo poſſidendi, was in ſtrictneſs "Wt 
of law an ejector; and therefore when 1 
any other ejector was placed in his ſtead, Fer 
it was but reaſonable that the court . 
ſhould impoſe terms upon him; and We 
the proper terms were, that he would f 
not ſtand on the proof of an a&/za/ en, © it 
| demiſe and ouſter, theſe being no more fei 
than forms to bring the title in queſtion; if ä "I 
and it was not fit that the plaintiff In 
ſhould be nonſuited for want of proving Ih 
the formal demiſe ſet forth 1 in the decla- h. 
ration, when the caſual ejector would 


haye let the judgment 80 by default. } . 
3 10 
II. For whom, and in what caſes, an ejed- 
ment lies; and herein th the le Lud s right 
of entry. Ir 


Although, by the modern practice, the 00 
defendant is obliged, by 4 of court, 

to confeſs leaſe, entry, and ouſter, yet D 
that rule was only deſigned to aan, 
the trial of the plaintiff's right, and not 
to give him a right which he had not be- 1 
fore. Hence, it muſt appear that the 
plaintiff had actually the poſſeſſion, and 
was ouſted thereof by the defendant; 
for the ejectment is an action of tre 72 
in its nature, and is ſaid to be done vi 
et armis; and therefore it muſt be done 
to the perſon himſelf complaining, and 
not t to another perſon who had the plain-| 


tiff's 


EJECTMENT. 


e fs poſſaſſion, though the. plaintiff's 
is Wtle be affected by ſuch ouſter. For it 
n Pere an impropriety to ſay, that the de- 
d, Fendant vr et armis ejected the plaintiff, 
rt Irhen it appears, by the plaintift's own 
id hewing, that he had not the actual poſ- 


d Weflion; but that it was at the time of 
„ he ouſter in another. Therefore, if A. 
re ſeſſee for years, make a leaſe to B. at 
1; Prill, and B is ejected, A. cannot have 
ff. his action upon that ouſter; becauſe 
ig zhough the poſſeſſion of B was in law 
he poſſeſſion of A. yet the treſpaſs vi et 
1d grmis, which is complained of in this 
I ction, muſt be againſt the actual poſſeſ- 
Fon; and that was in B. But it ſeems 
7. In this caſe, that B. though but tenant 
it It will, may make a leaſe to puniſh the 
Aeſpaſs and ejetment ; otherwiſe there 
Fould be an injury done, and no one al- 
1c owed to punith it. 
t, So if A. be leſſee for years, remainder, Ibid. 
et Wo B. for years, and A. is ejected, and 
te When his term expires, B. ſhall not have 
ot n ejectment on the ouſter of A; becauſe 
e-Ithe poſſeſſion was not actually in him. 
1c Wand he cannot complain of a treſpaſs done 
id to another. | 
t; Ss if the heir bring an ejectment, and ,;. 


/s W<ending the ſuit his anceſtor dies, yet he 
vi Whall not recover; becauſe every man 
ze Wvuſt recover, according to the right he 
id had at the time of the action brought: 
-Ind, during the life of the anceſtor, the 


19 . eject- 


1 Rol. Rep ;. 


T. Raym. 


10 


Co. Lit. 42. 


1 Vent. ze. 
7 H 4, 6. b. 


4 Ed. 3. c. 6. 


1 Burr. 119. 
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ejectment was done to him only, and 


therefore he alone muſt puniſh the inju- 


ry. For one man cannot complain, in a 
court of juſtice, of an injury done to 
another. 

But the conuſee of a fatute merchant, 


or /latute ſlaple, and tenant by elegrt, may 
maintain an ejectment; for though theſe 3 
tenants have but a chattel-intereſt, and 
that for a period of uncertain duration, 
o72. till their debts ate ſatisfied, yet this 
being a permanent intereſt, the law has 
provided for it's ſecurity, by this acti- 


ON, 


for goods taken out of the 


the ſame regulation, 


An ejectment being a poſſeſſory reme- I 
dy, the leffor of the plaintiff muſt have 
a right of entry, when this action is 


brought; for if his entry be taken aw 


» Þ 
he cannot legally enter to make a leafs . 


to try the title; and he cannot be allow- 


So an executor may have this action, 
for an ejedment done to the teſtator. 
For though at the common lau it was held, 
that perſonal wrongs died with the pet- 
fon, yet when the /fatute gave the action 
poſſeſſion of 1 
the teſtator, it ſeemed but an equitable 
conſtruction of that act, to extend the 
remedy to terms for years, and to puniſn 
the treſpaſs on that ſort of property; eſ- 
pecially as leaſes for years were looked 
upon as goods and chattels. It was the 
more reaſonable to bring them all under 


ed 


IN 
_ 
T7 0 * 


. 
2 


We” 

® 

1 b 
= | 
'$ 


eh 
Fo * 
= 
4 
1 


fa y 
* * 
4 ” 
* 
19 


MH wy . 


% I od — — oo — 


—{ a Mw @ 


: EJECTMENT. 
ind Fed to proſecute his right by an unlawful 


ju- Watt. The old method of proceeding in 
na WejeAment required an actual entry, and 
to the modern practice ſuppoſes it; and 
though that practice obliges the defen- 
nt, ¶ dant to confeſs leaſe entry and ouſter, for 
ay the caſe of the parties, and for the ex- 
eſe pedition of the trial, yet this hath made 
nd no alteration in the law, nor was ever 
n, intended to better the plaintiff's title, or 
11s to give him a new right of entry. For 
that were, by a rule of court, to oblige 
the defendant to admit a better title in 
the plaintiff than he really hath, which 
2X would be an act of injuſtice in the court. 
Therefore, where tenant in tail makes a 
"3 diſcontinuance, the iſſue in tail is put to 
his formedon, and cannot have an eject- 
ment; becauſe his entry, by the diſcon- 
tinuance, is taken away. 
By the common law, the alienation of 
an huſband, who was ſeized in the right 
of his wife, worked a diſcontinuance of 
the wife's eſtate. But now, by the 32 
Aen. VIII, c, 28. it is provided “ that 
no act of the huſband only, ſhall work 
* a diſcontinuance of, or prejudice, the 
* inheritance or freehold of the wife; 
but that, after his death, ſhe or her 
* heirs may enter on the lands in queſ- 
tion“. 
Another way of tolling, or taking 
away, the right of entry is by DESCENT; 


for the law preſumes that the poſſeſſion, 
which 


12 


Co. Lit. 238. 


Plond. 47. 


11 Co. 33. 
13 Co. 6. 
Dy. 219. 


Co. Lit. 238. 
a. 
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which is tranſmitted from the anceſtor * 
to the heir, is a righ htful poſſeſſion, un- 
til the contrary be ſhewn ; and therefore 
the mere entry of him who has right, 1s 
not allowed to evict the heir. But by 
32 H. 8. c. 33. © If a drfſerſor die with- 
„ in five years after the drſſe;/in done, 
« and the lands deſcend to his heir, ſuch 
« deſcent ſhall not take away the entry 
« of the dijſerſee, though he has made no 
« claim”. But if there be five years quiet 
poſſeſſion in the diſſeiſor, continual 
claim is ſtill as neceſſary as it was before 
the ſtatute. 5 e 

Abaters and intruders are not within 
the ſtatute of 32 H. 8. for that ſtatute 
being penal, was only extended to caſes 
where there was an actual ouſter of the 
tenant, which is a conſequence of all 
diſſeiſins, be they done with or without 


violence: an abater or intruder ouſteth 2 


no one, and therefore they remain as at 
common law. But diſſeifors and their 
heirs are within the expreſs meaning and 
intent of the ſtatute, which gives the 


remedy to the diſſeiſee; and though the 2 


preamble of the flatuteonly ſpeaks of © diſ- 


ſeiſins with force,” and the body of the ſta- 


tute of * ſuch d/er/ins, yet was it ex- 
tended to all diſſeiſins, as being within 
the ſame miſchief. 

The feoffee of the diſſeiſor is not with- 
in the ſtatute, becauſe he has not ouſted 
any one, and therefore if ſuch feoffee 

die, 
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EJECTMENT,. 
+$ ic, and the land deſcend to his heir, this 
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r Weſcent will take away the entry of the 
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Piſſeiſee or his heirs. 
ou hold yourſelf to a diſſciſin, are with- 
In the remedy of the ſtatute. 

lf there be tenant for life, the reverſi- 
n in fee, and the tenant for life is diſ- 
ſeized and dies, and the diſſeiſor after- 
Srvards dies within five years, the re ver- 
oner is within the benefit of the ſtatute, 
nd his entry is not taken away; for af- 
er the death of tenant for life, it is a 
Fontinuation of the ſame diſſeiſin to the 
Feverſioner. But if the difſeiſor had died 
eized, and, the tenant for life had died, 
here the deſcent would have taken away 
Ihe entry of the reverſioner; be- 
*EXauſe there was no continuation of the 
ame diſſeiſin upon the reverſioner. The 
=&ct only continues a right of entry in 
Ihe diſſeiſee, where a right entry was 
nce in him; but in the aft caſe, there 
as no right of entry in the reverſioner, 


nt in the firſt degree: and never hav- 
Ing had the right of poſſeſſion, he is not 
diſſeiſee within the ſtatute, to puniſh 
This as an actual ouſter; ſince it was 
o actual ouſter of the reverſioner, by 

he heir of the diſſeiſor or his anceſtor. 
And now by the ſtatute of limitati- 
dns, © none ſhall make an entry into 
* land, but within twenty years after 
their 
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or could he have an ze, or writ of 


But bodies politick and corporate, ſo ©. 238. 


Thid. 
Plowd. 47. 


21 Jac, 1. 
Cc, 16, 
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* their right or title ſhall firſt deſcend or 

« accrue.” But this act hath the uſual * 

ſavings for infants, feme coverts, &c. 4 

t Burr. 119. Therefore where there hath been no 
ſſeſſion, for 20 years, either in che 4 

leſſor, or the plaintiff, or his en 3 

the plaintiff in this action will be non- 4 

ſuited; unleſs he can account for the IF. 

want of it, under ſome of the excepti- 

ons allowed by the ſtatute. Y 

: Burr. 119. And twenty years adverſe poſſeſſion is 


C 
I 

Burr. ſet. caſ. 7 
451. not only a negative bar to the action or I af 
Ri 
1 


di remedy of the plaintiff, but a poſitive 


title to the defendant. And therefore F 
where A. had the poſſeſſion of lands 
for 20 years, without interruption, and 
then B. got into poſſeſſion, on which A. 1 jc 
was put to his ejectment; here, though 
A. was plaintiff, yet his poſſeſſion for 20 
years was deemed a good title, and he 
recovered accordingly. Of reviving an- 
tiquated claims there would be no end; 
and therefore a long poſſeſſion may be 
conſidered a better title than can com- 
monly be produced. It ſuppoſes an ac | 
quieſcence in the other claimants, and 
that acquieſcence ſuppoſes alſo ſome rea- 4 


DI 


Rae 


al 


ſon, tho' perhaps unknown, for which ] 
the claim was forborne. I e 
2 Leon, 26. But it ſeems that the king is not af- 4 fl 


Gro, El. = 
2." feed by the ſtatute of limitations ; and 


this privilege is derived to his leſſee; ; a; 
where A. has a leaſe for ninety-nine 
years from the crown, and is out of poſ- 
eon 
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re 36. a time of limitation is extended to 
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h Fears, to be reckoned backwards from 
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EJECTMENT. 


eſſion for more than twenty years, yet 


1e may recover in ejectment; for A. hath 


he king's poſſeſſion, and the king is pri- 
ileged from u claim, according to the 
axim quod nullum tempus occurrit regr. 
his maxim, which conſtitutes a part of 
he king's prerogative, obtained univer- 


ally at the common law, and with good 


eaſon; for the law intended the king to 


de always buſied for the publick good, 


nd therefore that he had not leiſure to 
flert his right within the time limited to 
is ſubjects; but now by the 9 Geo. 3 . 


> caſe of the king, who is thereby diſ- 
bled to make title, except to liberties 
ad franchiſes, beyond the ſpace of 60 


> time of commencing any ſuit, or pro- 
ling, to recover the thing in queſtion. 
> that now a poſſeſſion for 60 years will 
ven be a bar to the king's prerogative, 
derogation to the antient maxim be- 
ore mentioned. 

But if the crown grant the reverſion, 


1d Ihe privilege doth not follow it, in the 
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ands of the grantee. 


e ſtatute of limitations, where the Poſ- 
>flion is in the hands of his tenant, who 
as paid him rent within the time of limi- 
ation; for the poſſeſſion of a leſſee for 
ears is the poſſeſſion of his leſſor, and 
ayment of rent is an acknowledgment of 
ſuch 


Nor is a common perſon affected by 1bi. 


15 


2 Keb. 127. 


16 


6 Mod. 44. 
Salk. 205. 


5 Burr. 25 
Ad L 
* 
2 


Caf. K. B. 
573. 


ſuch poſſeſſion: So that during the con- 1 
tinuance of the leaſe and payment of . 
rent, the leſſor is in no ſort of default, 

for he cannot enter and take the actual C 
poſſeſſion till the leaſe be expired: but 3 
then it ſeems that he ſhould; becauſe his 1 
right of entry then firſt accrues. 


;c. the poſſeſſion of the other, ſo as to pre- | 


vent the ſtatute from being a bar in ejedt- 
ment; for each joint-tenant hath a right 


leaſe, Sc.; yet if the plaintiff, being 


der a third perſon, a mere ſtranger to 


ejectment; becauſe the king makes no 
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The poſſeſſion of one joint-tenant is 


to the whole, and therefore the entry 
and poſſeſſion of one, is as good as that 
of both: and ſo it is of coparceners. 

If a declaration in ejectment be deli- 
vered within twenty years, and a trial 
had, whereby there is a confeſſion of 


nonſuited in that action, bring another 
after the end of twenty years, the con- 
feſſion in the firſt action will not be proof 
of an entry, to bring the caſe out o 
the ſtatute of limitations: for in ſuch 
caſe, it ſeems there muſt be an actual en- 
try. L 

If the king has dam in an infor- 
mation of intruſion, this does not hin- 


* 2 4 ry — A _ AY — Ay 


=» 


ch 6.49 


the ſuit, from entering and bringing hill 


title by the record of this judgment 
And no habere facias ſeiſinam iſſues, be- y 
cauſe the information does not ſuppoſe 
the king to be out of poſſeſſion, but the 
con- 


EJ ECTM ENT. 


* contrary; and that a ſtranger intruded 

t. on him: and therefore on this judgment 

an injunction only goes to the party, 

tl and all claiming under him. But ſuch 

5 judgment cannot bind a ſtranger, ſo as to 
take away his right of entry, to try his 

39 title in ejectment; becauſe the king does 

not acquire any title by that record. | 

a. So if 4. be outlawed, and his lands Hard. 176. 


ut. are extended upon an inquiſition, ſuch 
„ outlawry and inquiſition do not take 
4 away the entry of a third perſon, who 
claims title to the lands extended, but 

1; leave him his remedy, by ejectment, for 
recovery thereof. For the king acquires 

no title or intereſt in the land, but only 

a to the yRoFITs, by the outlawry: and 
> the poſſeſſion of the lands ſtill being in 
A. it were abſurd to ſuffer his outlawry 


Jof that land. But an intruder upon the 
X king's. poſſeſſion can neither have an 
gejectment himſelf, nor make a leaſe to 
another, on which his leſſee can main- 


* tain an ejectment; becauſe no man can 
% recover in this action who hath not the 
5 poſſeſſion, and a right of entry into it: 
oi the former indeed is alledged in the de- 
at Iolaration, and muſt be proved by the 
e. eonfeſſion of entry; but the rule of court 


is not ſo underſtood, as to make any 
part of the plaintiff's title, or to better 
it. And as the king is not in poſſeſſion, 

C but 


to privilege it againſt the entry of a third 
© perſon, who might have been diſſeiſed 


” 
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but by matter of record, ſo neither can 
he be turned out of poſſeſſion but by 
matter of record; conſequently the in- 
truder is not underſtood in law to gain 
any poſſeſſion by his intruſion, and there- 
fore cannot have this aQion, in which 
the poſſeſſion is recovered, 9 
2 Leo. 26. But where the poſſeſſion is not actu- 
Gro. Elte 355. ally in the king, but in leaſe to another, 
there if a ſtranger enter on the leſſee, nge 
gains the poſſeſſion, without taking the 
reverſion out of the crown; and may 
have his ejeAment to recover that poſ- *] 
ſeſſion, if he be afterwards ouſted : for © + 
there is a poſſeſſion in pars and not in the 
king; and that poſſeſſion is not privileg- 
ed by the king's prerogative. Hence it 
follows, that the king's leſſee may like- 
wiſe have an ejectment to puniſh the 
treſpaſſer, and to recover the poſſeſſion 
which was taken from him. ö 
Cro. Eu seo. A. covenanted to ſtand ſeiſed of land. 
12:4 to the value of 1o0l. per annum, to the 
uſe of himſelf for life, and after to the 
uſe of his daughters ſucceſſively, wo 
ſhould be unmarried at the time of his 
death, till they ſhould ſeverally receive 
and levy 5o0l. a- piece; remainder to his 
ſon. A. died the 3oth of Elix. and the 
ſon entered and poſſeſſed the land, in c. 
diſturbance of the daughters, till the 42 Nc 
of Alix. when the eldeſt daughter (there pr 
being four of them) brought her eject- th 
ment: But ſhe did not recover the land; 
| becauſe 
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9 becauſe her entry was taken away, by 
Y Þ ſuffering the ſon to enjoy it whilſt ſhe 
might have entered and levied her porti- 
n on; and becauſe ſhe would otherwiſe 
keep the reſt of the daughters from the 
h 3 erception of the rofits : and therefore 
it was held, that ſhe had no other reme- 
du but againſt the ſon, who had received 
„ the tofifs in her prejudice. 
C 1 a rent be granted in fee, or other- 5 wa Ks 
Ee wiſe, to A. with a clauſe or proviſo, in + angie, 
y caſe it be in arrear, to enter and hold the . 
land, till the arrears be ſatisfied out of 72870 ; 
Tr © the profits thereof; if the rent be in ar- 584, 27e, 
e rear, A. may recover the poſſeſſion in 295: 
is . Kaym. 135, 
ejectment: for this proviſo creates an in- 158. 
it Ftereſt in the land, to anſwer the rent. 


And regularly, whoever hath an intereſt, 
ge may demiſe the ſame to another, conſe- 
n quently the petſon claiming under ſuch 

demiſe, may maintain an ejectment. And 
d, this is now a ſettled point, whether the 
ie rent be created by grant at common law, 
ic or by way of uſe. And in this caſe it 
10 was formerly holden that there muſt be 
is Fan actual entry made; becauſe the title 
Jof the land accrues by the grantee's en- 
Itering. It was howeyer ſettled by lord 


cox Esso was ſufficient, without the 
re proof of an actual entry. And now, by 
* that ſtatute; © in all caſes between land- 
lord and tenant, when half a year's 
| G2 % rent 


Hale, long prior to the ſtatute of 4 C. 2. ing 
Fc. 28. that, in ſuch caſe, the GENERAL Salk. 259. 


20 


2 Salk, 597. 
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« rent is in arrear, for which no ſuffici- 
« ent diſtreſs can be found on the pre- 


or 


« miſſes, and the landlord, hath right by q 


« Jaw to re- enter for the non-payment, 
« he may, without any formal demand 
« or re-entry, ſerve a declaration in 
% ejetment, in the manner ſtated here- 
after; and, on proof of the above cir- 


« cumſtances, he ſhall recover judgment A 


© and execution, as if the rent in arrear 
« had been legally demanded, and are- 


« entry made.” 


By the ſame ſtatute (5. 2.) © in caſe 15 
& the tenant ſhall ſuffer judgment and 
« execution in ſuch ejectment, without 


„paying the arrears and coſts, or filing 
« a bill in equity within ſix calender 


„ months after execution, he ſhall be 
« barred from all relief in law or equity, 


« other than by writ of error; and the 


« landlord ſhall hold the premiſles dil. 


charged from the leaſe.” 


But by $ 4. of the ſame ſtatute, which 3 
ſeems <4 have been only a declaration 
and affirmance of what had been previ- 
ouſly determined, if the tenant, before I 
„the trial, pay to the landlord, or ten- 1 


der and bring into court, the arrears 


and coſts, all further proceedings ſhall 
« ceaſe; and if the tenant be relieved in 
equity, he ſhall enjoy the premiſſes 
«© under the old leaſe, without obtain- 
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ing a new one.” 
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And by the 7 G. 2. c. 20. where an 
a ejetment is brought by a mortgagee, 
to recover the poſſeſſion of mortgaged 
„ premiſſes, if the perſon who has a right 
„ to redeem, ſhall appear and pay to 


„the mortgagee, or bring into court, 
* the principal intereſt and coſts, to be 
* computed by the proper officer, he 
„ ſhall be diſcharged from the mortgage; 
„ and the court ſhall, by rule, compel 
„the mortgagor to reconvey the pre- 
* miſſes, and to deliver up all deeds, re- 
( lating to the title of the ſame.” 
e The law will always lean againſt for- 
d feitures, as courts of equity will always 
it Fclieve againſt them; and therefore if 


g he leſſor accept rent of his leſſee, after * 


r & condition broken, he cannot enter, 


Co, Lit, 211, 
5 « 


e Hor conſequently maintain an ejetment, 


Y, For the breach of that condition; be- 
le fauſe he thereby affirmeth the leaſe to 
{- Fave continuance. 

4 So it hath been holden, that if the leſ- 
ch por bring an action of covenant for the 
n on- payment of rent, ſubſequent to the 
Ime of the demiſe laid in the declarati- 
In of ejectment, he thereby waives his 


1- Wght of entry for the forfeiture, and ac- 
5 | nowindges that the covenant ſtill ſub- 
l Wits. 

in Where the tenant holds the premiſſes 


es F the leſſor of the plaintiff, it is ſome- 
n- Wes neceſſary to give the tenant notice 
© quit. poſſeſſion, in order to maintain 


d 
1 A an 
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4 | 
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_ 
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Roe ex dem. 


Crompton v. 
Minſhull, 


Eaſt. 33 G. 


1 B. R. 


' 


22 


Black. Com. 
2 V. 147. 


Throgmor- 
ton v. Whelp- 
dale. B. R. 

Hil. 9 G. 3. 


3 Wilſ. 25. 


Bury aſſizes, 
1775. 


White ex 
dem. What- 
ley v. Hau- 
kins. Mich; 
14 G. 3. 


Eaſter Term, 


Doug 167 to que at the end of ſix months, *OR pay 
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an ejectment. Here we may obſerve that 
demiſes, where no certain term is menti- 
oned, are held to be tenancies from yeat 
to year, not at will, which neither party 
can determine, without reaſonable notice 
to the other. This notice is, in moſt coun- 
ties, ſix months preceding that part of 
the year when the tenancy commenced; 
and therefore it hath been holden, that 
half a year's notice, to quit poſſeſſion, 
muſt be given to fuch tenant, before the 
landlord can maintain an ejectment; un- 
leſs the tenant has attorned to ſome 
other perſon, or done ſome act difclaim- 
ing to hold as tenant; in which caſe no 
notice is neceſſary. And the fame law 
will apply to the executor of ſuch a te- 
naut. | 
But after the expiration of a leaſe for 
2 certain term, the tenant, continuing 
in poſſeſſion, is deemed a treſpaſler ; 
and therefore an ejectment, which is an 
action of treſpaſs, may be brought, with- 
out any notice to quit. So 4 mortgagee 
neednot give any notice toquit, if he only 
mean to get into the receipt of the rents 
and profits; even though the mortgage 
be ſubſequent to the leaſe : but in ſach 
caſe, he will not be ſuffered to turn the 
tenant out of poſſeſſion. _ 
On a motion for a new trial, in eject- 


ment the caſe turned on the ſufficiency 


of the notice to quit; the notice being 


dou- 
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double rent. Verdict for the plaintiff. 
It was now contended, on the part of 
the defendant, that the notice was con- 
ditional; and that it was therefore opti- 
onal in the defendant either to quit, or 
keep poſſeſſion on the payment of dou- 
ble rent. But the court were unani- 
mous in opinion, that the notice was 
ſufficiently valid, to found the ejeQ- 
ment. 


III. Of what things it will lie; and how 
they are to be deſcribed. 


It is before obſerved, that originally 
in this action only damages, and not the 

ſſeſſion itſelf, was recovered. But as 
erms for years began to ſwell to a great 
length, and were by ſuch means, put 
out of the power of the frecholder; and 
from the many advantages which they 
had of the freehold itſelf, in not being 
ſubje to thoſe duties which were im- 
poſed upon the freehold, it became 
reaſonable and neceſſary to give the writ 
of habert facias een, in order to 
recover the poſſeſſion itſelf. When the 
poſſeſſion therefore was given in this 
action, it became neceſſary to confine it 
to ſuch things as the ſheriff might have 


recourſe to after judgment, to deliver 


the poſſeſſion of. But after the forma- 
tion of the action, the courts did not 


.confine it to the rules in the regiſter 


which 
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mhich govern the præcmę ,; but: allowed 
it to-be brought: for ſome- things which 
Eo not he demanded in a; recipe quod 
re, unt ban {oooh 
r Thus is hath. been held. thes an ejeA- 
3 7 ment dath lie of an orchardi becauſe it 
| 79. he word-of certain ignifiegtion, thou 
= in a rasche it muſt be demanded by 
name of ah garden; and it being well 
enough underſtood, the ſheriff may with 
e deliver it upon an executi- 


5 on. A e W ii 

pen 80 an eje ment has been allowed for 

Style a5, a ſtable and a cottage; | becauſe they arc 
Words of a detepminate ſigniſtration, : and 


3 by the, ygit: of execu- 
. AV. Ro oP wa _ ics 
3 ciefment i; an * 
37. though in the race it ought to be der 
' [manded;hyiths name of a meſfunge ; ber 
cande 1 is an . of tre- 
. ia its natute, and as treſpaſa, 
FER 20 n he broke inte; the houſe,” 
Fas been allowed, ſo they;allowed it to 
= be good in gedient. Beſides, che im- 
ort and. 1 1 80 of the 
word domus,,'or houſe, is well enough 
underſtood in the law; for in 
the thing ice is recovered beſides da- 
mages, and yet e. of waſte is 
given de - += = np ; 
So an ejectment of a chamber i in the 
ſecond Rory of ſuch, an houſe, was helg 
ons "tone Seing: nn * 190 


1 AK + 0 


3 Leon, % 
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a;ce@t theiſherif in the eregution: alt 
2 wes dad that ance 
ment de uni nem had been adjudged 


pracipe. , DAR: $543 IN * : | 8 2 oh 
But an ejedment of a kitchen is badz Ney ves 


for. though the word ia well enaugh un- 
derſtood, yt becapſe any chamber in an 
houſe is applicable to that uſe, the ſheriff „ 
hach not certainty enough to direct him 
in the eecon ; an dine kitchen g 
be changed between the judgment Aa 
execution. 3s. 4, 9% FT E. 3 F183 2111 | r 
An ejeatment lies not of a cloſe, be- 1: Co. 5s. 
cauſe it is of an uncertain extent , nor re 
will it mend the declaration though the Sub. . 
cloſe: be called by a partioular nme. 
becauſe that alſo leaves the extent „ 
uncertain; that the.ſheriff cannot tel! 
what quantity of land to deliver in ne- 3 
been held, that an ejectment lies not af 15 
a_PI ken of: rama bon 
80 it bath been held, that an eject- 
ment will not lie for the third part g a 
cloſe, or the fourth part of a 1 
without ſetting forth the particular con- 
tents, or number of eres 19 
And the number of acres muſt be ex- 
preſſed with certainty; and therefore an Ley 82 
ejectment of- forty acres of land, by %- 
9 malton, _ 


Cro. El. 399 
1 Lev. 213. | 


_- 
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26 


Cro. Car. 
471, 573. 


Cro. Jac. 
238. 
Palm, 102, 


Cro. Jac, 
435. 


Cro. Car. 


373. 
1 Salk. 254. 


1 Show. 338. 


Carth. 204. 
4 Mod. 97. 


Lev. 96. 
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mation, is not good. And though the 
number of acres contained in the cloſe} 
or piece of land ſhould be mentioned in 
the declaration, and be ſet forth to be-| 


long to a meſſuage for which the ejeQ- 
ment is alſo brought, yet even that hath 
been held too general; becauſe the na- 


ture and quality of the land 1s thereby} 
left uncertain, ſo that the ſheriff is till! 
at a loſs what to deliver the poſſeſſion of, 


as whether meadow, paſture, &c. 


But an ejectment for a cloſe called D. 
containing three acres of land, was held 


to be well enough; becauſe the quantity 
of land is mentioned, and alſo the qua- 


lity; for the word 7erra ſignifies in law 


arable land. 


So an ejectment for two cloſes called 
higher and lower GCM e t was held to be 
ſuffeient, without expreſſing the num- 
ber of acres in each cloſe. Tamen guare : 
for it hath been adjudged that an ejeQ-| 
ment for five cloſes, called long furlong, 
containing ten acres of arable and paſ- 


tufe, is naught ; becauſe it is not ſpeci- 
fied how many acres there are of each, 


and conſequently the ſheriff hath no 
rule to govern himſelf by in the execu- | 


tion. | 


But an ejectment for a certain place 


called the veſtry in D. is well enough; 
becauſe that place belonging to a church, 
called a veſtry, is perfectly known; and 
therefore the thing demanded is ſuffi 

; ciently 
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ciently deſcribed, to have execution 
thereof. 

An ejectment for a meſſuage or tene- styles 364. 
ment is too uncertain, the word tene- Ce. fag. , 
ment being of a more extenſive ſignifi- Barnes qto 
cation than the word meſſuage ; and . 
conſequently it is uncertain what is de- 
manded by the ejectment. And for the Str. 834. 
ſame reaſon, it has been held that an 
ejectment will not he for a tenement 
only. | 

But an ejectment for a meſſuage or te- 181d. zgs. 
nement, called the B/ack Swan, is good; 
becauſe the addition reduceth it to the 
certainty of a dwelling houſe. 

So an ejectment for a meſſuage or bur- Hard. 273. 
gage, in I. is good; becauſe both ſignify r 
the ſame thing in a borough. 

So it hath been held, that an eject- 
ment for a meſſuage or dwelling houſe 
is well enough; for meſſuage and dwell- 
ing houſe are ſynonymous terms. 

An ejectment did not lie, while the cio. Car. 
eee were in latin, de repſtorio; J ne, 454. 

cauſe it ſignifies a voider or cupboard S. C. 
as well as a warehouſe, and therefore it 
was uncertain what was demanded but 
if it had been with an Ang/ice a ware- 
houſe, this had confined it to that par- 
ticular thing. 

It is ſaid to be the deſign of the law n. 
in this action, to have the thing demand- 
ed ſo particularly ſpecified, that the ſhe- 
riff may certainly know what to give 
85 | the 


28 


Burr. 629. 
5 Burr. 2073, 


| Burr, 649. 
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the poſſeſſion of, if the plaintiff ſhould 


recover; for the judgment is in order | 
to execution, and the judgment would | 
be vain if execution could not be had 


of the thing ſpecifically demanded ; and 
yet, at this day, the practice is for the 
ſheriff to deliver poſſeſſion, according to 


the direction of the plaintiff, who there- | 
in acts at his peril; but it may be ſet } 
right in a ſummary way. But in this | 
action the judges do not confine them- 
ſelves to thoſe rules which govern the 
fræcipe; for they allow ſome things to 


be recoyered in this action, which can- 


not be demanded in the precipe; be- 
cauſe, ſince the eſtabliſhment of that 
real action, many things have been add- 
ed and improved by art, which have ac- | 
quired new appellations, that are now | 
perfectly underſtood by the law, though | 
they are not to be found in the antient 


law books : and as men began to contract 
by ſuch new appellations, it was but 
reaſonable to ſuffer the remedy to follow 
the nature of the contract. Indeed whilſt 
ejectments were compared to real actions, 
and arguments were drawn, by analogy 
from them, they muſt, of courſe, have been 
fettered: and this was very much the 
caſe till after the reign of king Fames 
the firſt. But of later times, an eject- 
ment has been conſidered with more la- 
titude and greater liberality ;—as a ficti- 
tious action to try titles with more eaſe 

and 
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aud diſpatch, and with leſs expence to 
the parties. Hence it hath been ſaid Pala. 33. 


? 


W that an ejectment will lie for an hop- 


yard. And for the ſame reaſon, it hath 
been held that an ejectment will lie for 
alder carr, which is a term well known 
in Norfolk, where it ſignifies land cover- 
ed with alders. In the ſame caſe, it was 
ſaid by Lee, juſtice, that in Yorifarre it 
is common to bring ejectment for cattle 
gates; and agreeably to this, it hath 
been held that an ejectment will lie for 
a beaſt gate, which is a term uſed in 
Suffolk to denote land and common for 
one beaſt. 

But the judges anciently, would not 
extend this action as far as they went in 
the aſſize; becauſe there the recognitors, 
having a view of the thing demanded, 
muſt have had a more certain knowledge 
of it, than can be given in ejetment ; 
and therefore it was held that an eject- 
ment would not lie de crofto, though an 
aſſize would. But if an ejectment be 
brought for a croft and an acre of mea- 
dow, and the plaintiff hath a verdict, 
he may have a ſpecial judgment for his 
acre of meadow, releaſing the coſt and 
damages for all ; for he was allowed his 
coſts, becauſe by the judgment he had 
a juſt cauſe of ſuit againſt the defendant. 
It may however lie for a croft, called 
Blackacre. 

An 
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Str. 1063. 


Id. 1084. 
Andr. 106. 


Dyer 84. b. 


Styl. 30. but 
ſee Style 194. 


1 Lev, 58. 


30 
Cro. Car. 
471, $73. 


1 Mod. go. 


Cro, Car. 179. 
Jampnorum et bruerarum, was held to be 


5 Burr. 2672. 


Hardr. 57. 
Palm, 100, 
2 Rol. Rep. 
166, 189, 


Cro. Car. 512. 


Stra. 71. 


1 Burr. 623. 
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An ejectment was brought for a meſ- 
ſuage, and forty acres of land meadow 
and paſture thereto belonging, without 
ſpecifying how many acres there were of 
meadow, and how many of paſture ; and 


for this reaſon the judgment was reverſ- 


ed on a writ of error. 
But an ejectment for twenty acres 


well enough ; becauſe both are lands of 


the ſame nature, vz. heath, on which N 
gorſe and furze grow; and therefore the 
words are underſtood to have the ſame 


certain ſignification in law. 


So it hath been held that an eject- 
ment will lie for fifty acres of furze and] 
heath, and fifty acres of moore and | 


march. Yet an ejectment for one hun- 


dred acres of waſte, or pro centum acris 


montis, was held to be naught for the 
uncertainty; becauſe both waſte and 
mountain comprehend ſeveral ſorts of 
land. 

But it lies for one hundred acres of 
bog, in Ireland; becauſe there, that 
word hath but one ſignification and 
comprehends but one ſort of land. And 
it has been ſince determined that an 
cjeament will lie for mouriarn, in Jre- 
land ; becauſe there, the word mountain 
is rather a deſcription of the quality, 
than of the ſituation of the land. 

And in a modern caſe, the following 
deſcription was held to be ſufficient, on 

a writ 


6 


| 
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a writ of error, after a judgment in the 
Common Pleas, affirmed in the King's 
Bench, in Ireland; viz, © five thouſand 
« meſſuages, five thouſand cottages, ten 
« thouſand acres of land, &c. in all 
« thoſe the lordſhips, manors, and late 


S « diſſolved abbey or monaſtery of Boy/e, 
and Inſemacranau; and quarter of land 
of Tallagh, in the town and tenement 
of Boyle, and fairs and markets there- 
JF «© unto belonging, in the county of 
2 © Roſcommon: and all thoſe the lands 
and hereditaments called Grangemore, 
and part of Sumternat, Ec. a large 
deer- park, &c; and the parſonage of 
Long ford, &c; in the county of Ro/- 
common; and a ſmall park or field, in 
the poſſeſſion of, Sc.“ 


An ejectment pro guatuor molendinis is 
good, without ſaying wind- mills, or wa- 
ter- mills; becauſe both are comprehend- 
ed under that name in the regiſter. 

So an ejectment de decem acris piſaru m, 
was held good; for the court held ten 
acres of peaſe, and ten acres ſowed with 
peaſe, to be all one, and therefore cer- 
tain enough. 

An ejectment for a manor ſeems to be 
ill, without deſcribing the quantity and 
ſpecies of the land contained therein. 
If the ſeveral ſorts of land and meſſuages 
be not ſet forth, and the jury find the 
defendant guilty, goad . et cur- 
tilagium, et non culp. quoad reſiduu m, 

| Quere, 


1 Med. go. 


1 Brownl, 
150. 


Latch 61. 
Lit. Rep. 301. 
Hetl. 146. 


32 


Yelr. 118. 


2 Rol. Rep. 
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Quere, if this be a good verdict, on r 
which judgment may be given. =" 
An ejectment was brought de caſir; - 


vills & terris, without expreſſing the 
number and certainty of acres, and it 
was held to be inſufficent after verdict, 
on a writ of error brought thereon ; be- 
cauſe it was too generally demanded, 
and it was impoſſible for the ſheriff to 
know what quantity of land he was to 
deliver upon the hkhabere facias poſſeſſro-|; 
nem. | | ; 

An ejectment was brought for ten 
acres of wood and ten acres of under- 
wood, and it was inſiſted on in error, | 
that this was a brs petitum; but the ob- 
jection was diſallowed, becauſe they} 
plainly are of different natures. And] 
even thoſe who argued for the error | 
ſeemed, by their argument, to admit it; 
for they inſiſted that no ejectment lay 
for underwood, which ſhews it muſt be 
of a different nature from wood: but 
that objection was alſo diſallowed, be- 
cauſe the nature of underwood is ſo well 
underſtood in the law, that the ſheriff 
will have certainty enough to direct him 
in the execution. 

An ejed ment will lie for part of an 
HIGH war; for though the king and his 
people have a right to paſs over it, yet 
the freehold, and all the profits, belong 
to the owner of the ſoil: and the ſheriff 
may give him poſſeſſion, ſubjet to the 
right 
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right of the king and his people. But it 
muſt be deſcribed as land; and though 


right to the mine, without any title to 
the ſoil, yet the mine itſelf being fixed 
in a certain place, the ſheriff has a thing 
certain before him to deliver execution 
of. 

An ejectment was brought de miner! 
y (4 carbonum in Gateſide. The action was 
x brought in the county palatine of Dur- 
am, and the plaintiff had judgment, 

and on a writ of error that judgment 
was affirmed, though it was not ſaid, in 
2 the declaration, how many coal- mines 
there were. The reaſon ſeems to be, 
becauſe ' the word being ia the plural 
number, comprehended all the mines in 
oF | Gatefide. | 

But for a rent, or common apprender, 
as common 1n groſs, &c. or other things 


lies; becauſe theſe, being incorporeal 
8 ; # ers. 

8 things, are in their nature inviſible, 
» | 942 neque tangr nec videri poſſunt ; and 
> | therefore not in their nature capable of 
. being delivered in execution. But for 
| D common 


ar it be built on, yet ſuch deſcription will 

the | be ſufficient. 

it! So an ejectment lies for a coal-mine, Cee. Jae. 150 
ic, MF becauſe it is not to be conſidered as a 9 
be- bare profit apprender, a coal-mine com- 
ed. prehending the ground or ſoil itſelf, 
to which may be delivered on the execu- 
to tion. And though a man may have a 


4 Mod, 143. 
1 Show, 364. 
Salk. 255. 
Carth. 2-7. 
Comb. 201, 


Co. Lit. 9. 4. 


that lie merely in grant, no ejetment 


S:r. 64. 
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common appendant or appertinant an ejea- 
ment will lie; becauſe the ſheriff may 
give the poſſeſſion of ſuch common, by 
giving poſſeſſion of the land to which it 


belongs. 3 
os. — 125. An ejectment de piſcarid, in ſuch a a 
8 Mod. 2). river, has been held ill, for the reaſon 
1 Bun above. 80 an ejectment pro guodam ri- 
142. vulo five aqua curſu, called D. doth not 
lie; becauſe it is impoſſible to give exe- 
cution of a thing which is tranſient, and 
always running. 
C:o. Car. 49. But it ſeems that an aſſize will lie for 
a prſeary; becauſe it is proficuum in certo | 
loco caprendum. 
Cro. Jac, 150, This action hath been allowed for | 
Sid. 161. boilary of ſalt; that is, as I underſtand 
the caſe, where there is a well of ſalt 
water, and a man hath no inheritance in 
the ſoil of it, but only a leaſe or grant | 
of ſo many buckets of the water as will | 
ariſe, which are called boilaries: now, | 
if any one withhold the buckets of wa- 
ter from the grantee he may bring his 
action of ejectment. And this differs 
from the former caſe; hecauſe in Mat, 
the thing demanded was tranſient and al- 
ways running; but here the water is 
fixed in a certain place within the bounds 
and compaſs of the well, and is conſidered 
as part of the ſoil; and therefore Sir 
e Lit. 4. b. Edward Coke ſays, that by the grant of a 
* of ſalt, the ſoil itſelf paſſes. 8 
Hence 
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Hence it is, that an ejectment lies, 


b 4 pro ſtagno ; becauſe in law the word /fag- 
75 


Co, Lit. 5. 


35 


Regiſter, 227. 


num comprehends both land and water. 


So an ejectment de gurgite is good for 
the ſame reaſon. In the caſe of a river, 
if the ſoil or ground, on which the wa- 


b 1 ter runs, belong to the plaintiff, he ought 


to lay his action for ſo many acres of 
land apud coopert'; but when the run- 
ning water only belongs to him, and 
the ſoil to another, then the remedy 1s 
by action on the caſe, for diverting his 
water-courſe. 2 e | 
An ejeQment lies pro primd tonſurt ; 
that is, as I underſtand the book, if a 
man hath a grant of the firſt graſs which 
grows on the land every year, he may 
recover it in ejectment of him who 
withholds it from him; for the firſt 
graſs, or primd tonſurd, is the beſt profit 
and grant of the property, and there- 


fore he who hath it ſhall be eſteemed 


the proprietor of the land itſelf, till the 
contrary be proved; for the after graſs 
or feeding is in the nature of commonage. 


As therefore he who hath the firſt graſs, 


or primd tonſurd, hath the moſt fignal 
profit of the land, and may keep it longer, 
or ſhorter on the land, according to the 
ſeaſon of the year, it is but reaſonable 
to give him this remedy againſt the per- 
ſon who ouſts him of it: eſpecially 
ſince it is afixed determinate thing, which 


the ſheriff may put him in poſſeſſion 
D 2 of 
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of, and which diſtinguiſhes it from a t 


right of common or other profit, ap- 


prender : for the commoner cannot aſſign 
any one acre which he hath a right to 
ſeparate from the reſt of the commoners; 
whereas the grantee of the firſt graſs, 
has in reality a right to the land itſelf, * 
till the crop be taken off; for no man 
can enter on the land till that be off, 


without being a treſpaſſer. 


For the ſame reaſon an ejectment lies 
pro herbagio; becauſe the herbage is the 
moſt ſignal profit of the ſoil, and the 
grantee hath at all times a right to enter 


and take it. 


But an ejectment lies not de pannagio; 


becauſe this is only the maſts which fall 
from the trees, which the ſwine feed on, 


and not part of the ſoil itſelf, as the 


herbage is. 


Vet an ejectment lies, pro paſturs centum 1 


ovium, that is for ſo much land as will 
feed one hundred ſheep. 

Though tithes are eſteemed part of the 
incorporeal inheritance, and by the com- 
mon law were only of eccleſiaſtical conu- 
ſance, yet being in the hands of lay-pro- 
prietors, they are now, by act of parlia- 
ment, conſidered as a temporal eſtate. 
The 32 Hen. 8. c. 7. enacts, that every 
lay perſon having any eſtate of inhe- 
ritance, frechold, term, right or in- 
« tereſt in tithes, and being thereof diſ- 
*ſeiſed, deforced, wronged, or other- 

« wiſe 
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« wiſe kept from the ſame, ſhall have 
« his remedy in the courts of law for 
« them in like manner as for lands.” 
Hence came the ejectment for tithes. 
It is however given only to lay impro- Ibid. 
prietors: for the act leaves ſpiritual per- 
ſons to purſue the old remedy in the 
ſpiritual court; the words only extend- 
ing to ſuch tithes, penſions, oblations, 
and other ſpiritual and eccleſiaſtical pro- 
fits, as are made temporal, or admitted 
to be and abide in temporal hands, or for 
lay uſes. This doctrine hath ſince been Cro. Car. 301, 


. Raym, 


extended by analogy, to tithes in the hands 585. 
of the clergy. 

And the ejectment for tithes, lies only 
againſt the perſon claiming or pretend- 
ing to have title thereto; and not againſt 
ſuch perſons as refuſe or deny to ſet 
them out, by which is meant ſubtractors $ee + Hen. 
of tithes. In every ſuch caſe the lay- * fin 3. 
perſon is, by the expreſs words of the e.. 
act, left to his remedy in the ſpiritual 7*3 **5 
court. 

In this action the plaintiff muſt be as 11 Co. 25. b. 
particular and certain in his demand of * Nef. 
the tithe, as he would be of land; and 
therefore an ejectment de omnibus et om- 
nimodis decimis in decem acris in D. with- 
out ſaying granorum et feni was held to 
be ill, in the ſame manner as it would 
be for one hundred acres of land, with- 
out expreſſing the ſeveral natures and 


qualities of the land. But the plaintiff Dyer, $4, 5. 
is 
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is not obliged to ſet forth the quantity 
of every ſort of tithe, as he is of every 
ſort of land; becauſe tithe is in its na- 
ture uncertain, the quantity depending 
intirely on the goodneſs and froitfulnefs 4 
of the land and ſeaſon; and therefore 


an ejectment, de guidam porlione grano- 


rum & fent, was held good, it being im- 
poſſible to ſay how much the quantity 


would be.— But though an ejectment 
hes of tithes in kind, yet it does not lie 
where the tithing conſiſts 77 modo deci- 
mandi, or the payment of an annual 
ſum, in ſatisfaction of tithes. 


The plaintiff declared on a leafe for | 


tithes, belonging to the rectory of D. in 
R. and that the defendant entered upon 
him, and took ſuch tithes, fevered from 
the nine parts in R. without ſaying that 
they belonged to the rectory of D. and 
this was erroncous; becauſe he did not 
confine the ouſter to the tithes laid in 
the declaration; for the defendant might 
have ouſted the plaintiff of tithes in R. 
which did not belong to the rectory of 

But in an ejetment for tithes, the 
plaintiff is not obliged to lay it for the 
rectory, or chapel, as well as for the 
tithes belonging to it ; becauſe the plain- 
tiff may be ouſted of the tithe, and not 
of the whole rectory, or chapel: and a 
man 1s not obliged to ſue for more than 
is withheld from him. 


There 


EJECTMENT. 


There ſeems, according to Rolle, to be 
one circumſtance peculiar to the eject- 
ment for tithe; and that is, in the time 
of laying the entry, and ejectment. 
Rolle ſays, that where the declaration 


39 


ſet forth the ejectment to have been in 1 Rol. Rep. 


May, it was ill, becauſe there could be a 


no tithes to be ouſted of, at that ſeaſon 
of the year. This does not ſeem to be 
law, becauſe the law does not judicially 
take notice when tithes ariſe. 


At common law, an ejectment lay for Latch. 64, 


a rectory, which conſiſts of a church, 
glebe lands, and tithes, and which there- 
fore much reſembles a manor; for the 
church may be very aptly compared to 
the LorD's manſion-houſe, the glebe 
lands to his demeſnes, and the tithes to 
his ſervices. But evidence of tithes only, 
is not evidence of a rectory; and there- 
fore it has been held, that where the 
plaintiff conld only prove that the de- 
fendant took the tithes, belonging to 
the rectory, there was no evidence of 
the ejectment, or ouſter of the rectory. 


It was formerly held that an ejectment Ar 25. b. 


did not lie for a chapel, becauſe it was Do. plac. 
res facra, which was not demiſable; but SK. 236. 


now, fince they are become lay-inheri- 
tances, they are recoverable in eject- 
ment, as other lay eſtates : but it ſhould 
be demanded by the name of a meffuage, 
or it is not formal. And if the ſervice 

n 57 
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of the declaration, be made on the cha- 
pel wardens, or on the perſon who keeps 
the keys of the chapel, it will be ſuffi- 
cient. 


IV. Of the writ or proceſs in this action. 


Every ejectment was anciently begun 
with a fore, as in treſpaſs; the eject- 
ment indeed being a ſpecies of treſpaſs ; 
for the ouſting of any perſon of his term, 
comes properly under that, denomination: 
and therefore the original) was a pone in 
this form. 

Rex vic >; Sr A. B. fecerit te ſe- 
curum de clamore ſuo proſequendo, tunc pone 
per vadios & ſaluos plegios C. D. nuper de 
L. gen. ita quod fit corum juſt nofiris apud 
Weſtm' (tali die) oflenſurus quare vi ef 
armis manerium de B. quod prefat' T. di- 
miſit A. ad terminum qui nondum preter tit 
mtravit & ipſum a firma ſua predict egecit 


et alia enormia ei intulit ad grave damnum, 
Cc. 


The old writ runs thus — 


Manerium c. intravit; et bona et 
catalla ejuſaem A. ad valentiam 10s. in 
eodem manerio inventa cepit et aſportavit ; 
Ham 4 firms, &c. The form of this 
writ ſeems to have been taken from the 
aſſize, which ſays, Facias lenementum illu d 
referfirr de c al que in ipſo capta fue- 

Tint, 
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rint, et ipſum tenementum cum catallrs effe 
in pace uſ ad prim' afſiſam, &c. Ihe 
reaſon why the writs upon ſuch diſſciſins 
and ouſters, were extended to goods and 
chattels as well as to the lands, was, be- 
cauſe anciently, ſuch diſſeiſins wede 
made by violence; the diſſeiſors not only 
taking away the lands, but generally 
alſo the ſtock that was upon them, For 
removing theſe forcible intruſions of one 
lord upon another, by the power of the 
king was the aſſize invented, and after 
the model of that was the ejectment 

ſramed. . 
Upon the old writ the regiſter has this 
remark, that it cannot be de bonrs et ca- 
tallis aſportatis; becauſe, in an action for 
ſuch goods, a man ſhall have an exi- 
gent, but ina writ of ejectment % ire 
mfinile. Judge Brovn obſerves, that this 
rule was ill taken; becauſe proceſs of 
outlawry lies in ejeAment, as well as 
diſtreſs infinite. And ſo is Fitz Herbert. 
In truth in ſeems that the writ is good 
either with or without theſe words; and 
the reaſon 1s, that a man muſt accommo- 
date his writ to the nature of his caſe; 
and the precedents are both ways, ac- 
cording as the ouſter has been with the 
taking away of chattels, or not. 'The 
aſſize indeed has always the clauſe 
de catallis, becauſe they recovered da- 
mages 
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mages in the aſſize for the meſne profits, | 


which was one of the points complained 3 
of in that writ; and the old form has 


always been invariably obſerved in that 


action. But an cjeQment is not a pro- 
per action for the meſne profits, though | 
it may comprehend the chattels which 
were taken in the very oufter; becauſe 


it was never laid with a continuando, as 


in an action of treſpaſs for the recovery 


of meſne profits, and therefore could not 
comprehend the meſne profits that were | 
taken during the whole ouſter, ſince | 
every act is a new treſpaſs. The aſſize 


indeed puniſhes the whole diſſeiſin, by 
giving commenſurate damages from the 


firſt act till the time of the action brought, 
as one entire diſſeiſin. 


The writ itſelf, like all other writs of F 


treſpaſs, is an attachment, and the forms 
of attachments run in the ſame words, 
fone per vadios & ſaloos plegios, &c. 
Whereas, in other perſonal actions, they 
began with the writ in the nature of a 
ſummons, commanding the party to re- 
ſore the thing in demand, before they 
came to an attachment. The reaſon of 
the difference 1s, becauſe in this writ, 


and in all other caſes of treſpaſs, the party 


complains of a breach of the peace, 
whereon there 1s a fine due to the king, 
therefore they give the party no warn- 


ing, leſt he ſhould withdraw himſelf; 


but in debt, ſince the plaintiff truſted 
the 


— 


— c 
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the defendant originally, it is but rea- 
ſonable that he ſhould give him further 
credit till he be ſummoned to appear. 
Beſides, in treſpaſs there was a capias on 
the perſon, becauſe of the king's fine, 
which cap/ias was generally uſed as the 
ſecond proceſs, and therefore the firſt 
was upon his goods; whereas, in other 
perſonal actions, the whole proceſs at 
common law was on the goods only. 

Upon this attachment the ſheriff re- 
turned pledges de preſeguendo on behalf 
of the plaintiff; and pledges for appear- 
ance on behalf of the defendant. The 
latter were either proper perſons who 
undertook for his appearance, or elſe his 
goods, which were forfeited on his non- 
appearance. Pledges for the plaintiff 
were taken under theſe words in the 
writ, Sz a fecerit te ſecurum de ar 
proſequends ; and pledges for the defen- 
dant were taken by theſe words, pore B. 
per vad. & ſalv pleg. And ſo it was in 
an aſſize, where £4.48 are the ſame words 
in the writ. 

The ſecond ſtep in this action was 
either by capras or diſtreſs infinite. The 
diſtreſs was the proceſs of the party, the 
capias was the proceſs of the king. For 
in all perſonal actions, as before ob- 
ſerved, they proceeded by ſummons, at- 
techment, and diſtreſs infinite ; in all 
criminal proſecutions, and in all proſecu- 
tions for fines due to the king, they pro- 

cceded 
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ceeded by capras. But in treſpaſs, where | 


the king required his fine for the proſe- 
cution, the plaintiff took hold of the king's | 


proceſs to oblige the party to appear. 
If the party was altached, by goods or 


pledges, and did not appear, the %irin- 
gas iſſued upon all his goods and lands 
to compel him to appear, which was 
called the grand difireſs, or diſtreſs in- 
finite. If the ſheriff returned iH, Upon 


n 2 
Fi 1 _ = 


the pore then they proceeded to capras and 


outlawry; and the reaſon was, becauſe it 
appeared by the return, that the defend- 
ant had nothing whereby he could be 
compelled to appear. But the defendant 
had a remedy, if the ſheriff did not ac- 
tually ſerye the attachment, becauſe the 
trial of ſuch ſcryice was by examination 
of the ſheriff's officers, on the plea of 
not being attached by fifteen days; and 
therefore, there was no falſe return a- 
gainſt the officer for ſuch return : and 
the rather, hecauſe the party was little, 
if at all, prejudiced, ſince he was diſ- 
charged from the arreſt on making a pro- 
per appearance. Hence the capias at 
length iſſued as the firſt proceſs, without 
any nihil returned on the one. And ſo 
when the cabias was given in account, 
by the ſtatute of Marlebridge, which was 
given to the lords when their bailiffs had 
nothing to anſwer, they firſt returned 
7:11] on the ſummoms, and then the capras 
iſſucd; but for the reaſon before given, 
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the capias afterwards, iſſued in account 
as the firſt proceſs; and ſo in debt, which 
was in the ſimilitude of account by that 


ſtatute. | 
In ejectment it was ſaid that the de- 1 Sand. 317, 


Sid. 423. 
fendant was ſummoned to anſwer, and 


not attached, - the declaration was held 
ill upon a demurrer. But after a verdict 
and writ of error brought, if no original 
be found, whereby it appears there was 
a vicious proceeding by ſummons, it is 
aided by the ſtatute of Jecfails, of the 
18 E/iz. c. 14. which makes the pro- 
ceedings good after verdict, though the 
original be wanting. And tho' if there 
had been a vicious original upon the file, 
it had been error, yet, when there is no 
original upon the file, it is helped by that 
ſtatute, and the court will intend that 
there was a good original which is loſt, 
and that the clerk has miſrecited it. 

The firſt words of the writ are, * SA fe- 1 Keb. 278. 
cerit te ſecurum de clamore ſuo; and theſe — 6 
give authority to the ſheriff to take C. Jac. 414. 
pledges of the plaintiff; for the ſheriff 
has no power to attach the defendant by 
virtue of the writ, unleſs the plaintiff 
firſt find ſecurity to proſecute his ſuit : 
therefore the ſheriff muſt firſt return 
pledges de proſeguendo; upon the writ, 
though they be only 7 Doe and Rich- 
ard Roe, or elſe the court hath no power 
to proceed. But though the omiſſion of 
pledges be error, yet ſince only the roll 
is returned upon a writ of error, ſuch 

error 
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error cannot be aſſigned till diminution | 
be alledged by the plaintiff in error; 
upon which a certiorari; iſſues to certify 
the original, which is the foundation of 
the ſuit. If upon ſuch certiorari an ori- 
ginal be certified, with-out pledges to pro- 
ſecute, it is error; for though the ſtatute ? 
of jeofails helps the want of an ori- 
ginal after verdict, yet it does not cure an 
ill one. But if the court be moved before 
the certifying of ſuch original, they will 
give the party leave to amend, by adding 
the pledges of proſecution, ſince they are 


now only mere matter of form, and the 
declaration is not delivered on the origin- 


al writ, but by virtue of the rule. But it 


ſeems that the judgment given in an in- 
ferior court, is erroneous Pr the want of 
pledges; becauſe pledges de proſeguendo; 
were originally taken to anſwer the king's 
amerciament pro falſo clamore of the plain- 
tiff, in caſe judgment ſhould be given a- 
gainſt him; and the king gives no power 
to proceed without ſecurity be taken to 
anſwer his amerciaments. 

The next words in the writ are, pone 
fer vadios et ſalvos plegios.” which have 
been already commented upon. 

If the word *offenſurus,” be omitted in 


the writ it ſeems to be error; becauſe 


1 Keb. 164. 


the defendant is attached to anſwer, but 
otherwiſe it does not appear for what 

purpoſe. 
The next words in the writ are, quare 
d et armis, and if theſe are omitted, it 
is 
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is an error incurable ; becauſe there muſt 
appear ſuch a treſpaſs in the writ as will 
give the king a fine, which cannot be, 
unleſs thoſe words be inſerted. The ca- 
piatur fine however, has been long taken 
away: —it was remitted by 5 V. & 
M. c. 12.— The plaintiff by that act is 5 Mod. 28s. 
to pay ſix ſhillings and eight pence in ſa- . 
tisfaction of the fine, which is to be al- 
lowed him in coſts. 

If the bill or writ, while the procecd- p.m. 4:4. 
ings were in Latin, had been unam clauſum 
terre, 1. e. a cloſe of land, inſtead of 
unam acram terre, i. e. an acre of land, 
it had been bad; becauſe the particular 

uantities and certainty of the land are 
not ſet forth; but if there be a paper 
book in the office which has it unn 
acram, the court will amend the bill or 
the writ by ſuch paper book; becauſe then 
it appears to be only a miſpriſon of the 
clerk. So, if the writ be deusſit, 7. e. 2 Vent. 113. 
that he deviſed, inſtead of demiſit, 7. e.. 40. 
that he demiſed, the court on motion 
will amend it. 

The TEsTE of the writ muſt be fifteen 
days before the return, which was anti- 
ently thought a ſufficieat time for the 
defendant to come from any part of the 
kingdom, to anſwer the- plaintiff's de- 
mands, in the courts above. 

If on a writ of error, the plaintiff in Co. Car. gr, 
error alledge diminution, becauſe the roll S,. R. 353 
is ſent without an original, upon which 


a certiorari goes for the original, and an 
original 
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Original be returned, bearing date before fo 
the demiſe laid in the declaration, this 


prims facie is bad: becauſe there was no 


cauſe of action in the plaintiff at the 
time when the ſuit was commenced. But 
if upon the /cr. fa. ad audiend. errores |: 
againſt the defendant in error, the de- 


fendant comes in and alledges for dimi- | 


nulion, that THAT was not the original 
upon which he declared; the court will 
grant a new cerliorari, becauſe the plain- 
tiff in error had the bringing in of the 
firſt original which was certified; and 
therefore might form miſtakes in it, in 
order to reverſe the defendant's judg- 
ment. And if upon ſuch new certiorari, 
they certify an original, bearing even 
date with the demiſe and ouſter, the 
court will intend that the action was 
founded upon the ſecond original and 
not on the firſt, and the plaintiff in er- 
ror will not be allowed to make any al- 
legation to the contrary. But where the 
firſt original certified was before the de- 
miſe and ouſter, and the ſecond original 
certified was after appearance and impar- 
lance, there the court doubted whether 
either of the originals would be good ; 
for the firſt was commenced before the 
plaintiff appeared to have a cauſe of ac- 
tion, and the ſecond ter the action 
commenced, and ſo not a ſufficient ſoun- 
dation for the action. 
A declaration was of Mrchaelmas Term, 
and the demiſe laid on the goth of Odto- 
ber, 
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ber, which was after the term began; 
and to help this a writ was purchaſed 
bearing tefte the ſecond of November 
though it bore teſte within the term, 
which was unuſual, yet in order to cure 
the miſtake which otherwiſe might be 
alledged in the plaintiff's declaration, 
after verdict, it was allowed to be good. 

So where on a firſt original upon the cio. car. gr. 
certiorari of the plaintiff in error, the 
demiſe appeated to be for three years, 
and the declaration ſhewed the demiſe 
to be for five years; upon the plaintiff's 
coming in and obtaining a ſecond certio- 
rart, he was permitted to purchaſe a new 
original to be certified thereon, ſetting 
forth a demiſe for five years conformable 
to the declaration. | 

The want of an original, after verdict, Hob. 130, 
is helped by the ſtatute of 18 Elix.; and jy © 
the want of a bill in the King's Bench is 
helped, in the ſame manner, by the 
equity of the ſame ſtatute; for the bill 
in the King's Benth is in the nature of 
an original. | 

Where an action of ejectment, and an Hob. 249. 
action of aſſault and battery were joined 
in the ſame writ, after verdict it was 
moved in arreſt of judgment, becauſe 
the battery was joined with the eject- 
ment, and the damages being intire, the 
plaintiff could not releaſe the damages 
in the battery, to take judgment and ex- 
ecution in ejectment. But it ſeems, that 1Brown!, 235. 

E if 
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if by the verdict, the damages be found : 
ſeverally, he may releaſe the damages in 


battery, and take judgment in eject- 


ment. 'The reaſon is, that, where the 
damages are entire, it does not appear 
that the plaintiff recovered by any title 


in ejectment; and therefore it cannot be 1 


ſeen by the court, whether theſe two 
actions were not originally joined, that 
the plaintiff might have a recovery in 
one of them to ſave his coſts in the other. 
But where the damages are given ſeve- 
rally, it appears that the plaintiff had a 


good title in both caſes; and therefore 


if he releaſe his damages in battery, 
which was miſ-joined with the eject- 
ment, there is no reaſon but he ſhould 
take his judgment in ejectment; for tho 
the court muſt judge the joinder of the 
action to be bad, where it appears to be 
a contri vance to ſave coſts, which is the 
miſchief of joining different actions; yet 
where there appears to be good cauſe in 
both caſes, the joinder of the actions is 
cured by the releaſe; for the plaintiff 
ſhould have judgment according to his 
right. 


V. The ancient prachice; and in what caſes 


tt is ſtill to be adhered to. 


The old way of proceeding in eject- 
ment was, by ſealing a leaſe on the pre- 
miſles 


miſſes by the party in intereſt, who was 
to try the title. 3H 

This at firſt was ruled not to be main- 
tenance, nor within the ſtatute for buy- 
ing of titles, (ſince the leſſor demiſes on 
the land and ſo is in poſſeſſion,) if the 
leaſe was made to ſervants or friends, 
who could not be preſumed either to 
maintain or countenance the action; but styles P. R. 
if it were ſealed to oneof ability to main- . 
tain the ſuit, this was properly mainte- 


nance: 


If a man ſeal a leaſe upon the pre- 11. pr. Reg. 
miſſes, he need not give notice to the. 
PARTY IN INTEREST, at the time of 

his eritry, or ſealing ſuch leaſe; but it 

is ſufficient to give notice to the tenant 

in POSSESSION afterwards, where it was 

done, for that is ſufficient notice for the 

party to make his defence; and it is not 


_ neceſſary that the plaintiff ſhould give 


notice of his preparation, but of his 
trial. | 
By the ancient method, the perſon, sty. rep. 458. 
who had title of entry, uſed to enter 
upon the ſeveral parcels of land, and de- 
liver declarations in the name of his 
own caſual ejector, who did actually en- 
ter on the premiſſes to eject; but the 
court required notice to the tenant in 
poſſeſſion, that he might not be turned 
out without an opportunity of making 
his defence; and then ſuch tenant in 
poſſeſſion uſed to move the court, that 
E 2 as 
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as the title of the land belonged to him, 
he might defend in the caſual ejeQor's 
name, (which the court upon an athdavit 
of that matter uſed to grant,) and that 
the ſuit ſhould be carried on in the caſual 
ejector's name, the tenant in poſſeſſion 
ſaving him harmleſs. Then the caſual 
ejector was not permitted to releaſe er- 
rors in prejudice of the tenant in poſſeſ- 
ſion, ſince the ſuit was carried on in his 
name by rule of court, though the pro- 
ceſs for coſts was taken out againſt the 
caſual ejector, and he was obliged to re- 
ſort to the tenant in poſſeſſion, who had 
undertaken to fave him harmleſs. 

In the old way of proceeding in eject- 
ment, if there were ſeveral parcels of 
land in the poſſeſſion of ſeveral perſons, 
the mode was, to make ſeveral leaſes, 
and to deliver ſeveral declarations, upon 
ſuch ſeveral leaſes, to the tenants in poſſ- 
eſſion. And this was abſolutely neceſſa- 
ry when the freehold was in diſtin pex- 
ſons. But where the freehold was in the 
ſame. perſon, there the. difference was, 
whether it was in the ſame county, or 
not; for where different entries were ne- 
ceſſary there were to be different leaſes. 
Before the late act of parliament, where 
there was one diſſeiſor of lands in one 
county, tho' he demiſed them for years, 
or at will, to ſeveral perſons, yet the diſ- 
ſeiſee might enter upon one of ſuch leſ- 
ſees in the name of all, and make a leaſe 

ö according 


| 
: 


IL 
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according to the old method, and com- 
prehend them all therein. The reaſon 
was, becauſe the entry to diveſt free- 
holds, muſt be made according as the 


freehold divides itſelf. Therefore, if the co. Lit. 252. 


diſſeiſor had made a leaſe for life to three 
ſeveral perſons, the entry muſt have been 
ſeveral, and the leaſes ſeveral alſo. If 
one had diſſeiſed me of two acres in the 
fame county, and I had entered into one, 
without ſaying in the name of both, ſuch 

would not diveſt the right; and 
therefore where there were ſeyeral acres 
put in the ſame declaration, and the en- 
try was made in the old way, it muſt have 
been in the name of all the acres named 
in ſuch declaration; otherwiſe, (the en- 
try being not interpreted by words,) the 
act of entry could extend no farther than 
to the land into which the entry was ac- 
tually made. 


To underſtand this, we muſt conſider, Digat. Fond. 
that entry was the fame thing with the g. (©... 
vindication or calumnra in the civil law, Donarius 


and was of equal notoriety with the feoff 
ment; for as the feoffment was anci- 
ently made upon the land coram paribus, 
who ſubſcribed the feudal inſtrument in 
hits teſtibus; fo it feems the entry was 
made upon the land, and afterwards the 
claim recorded in the lord's court and 


hence called c/ameum, vel calumnium ap- 


ponere, vel advocare. But afterwards they 


allowed the feoffment to be good, though 
it 
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it was atteſted by ſtrangers out of the 
land, and not made or recorded coram pa- 
ribus; though the manner of recording 
the claim of liberties, before the juſtices 
in Eyre, remained long after, as appears 
by the regiſter, which ſeems to þe a con- 
tinuance of the ancient practice, But 
when the feofiment was not atteſted by 
the parties in c/artzs, yet they were at- 
teſted and tried by the pares comitatus; and 
therefore if the land lay in two counties, 
the entry muſt have been made in each, 
becauſe the atteſtation of both facts, if 
controverted, muſt have been tried by the 
pares comtatus, 


„ If huſband and wife make a leaſe by 
248. indenture, and in it make a letter of at- 


mtg torney to ſeal and deliver it as their deed, 
ns; to the leſſee upon the land; and ſuch leſ- 
ſee, in order to try the title of the land, 
declare upon a leaſe made by huſband and 
wife, it is bad; but if there be a neceſ- 


ſity to try the title of the wife in the old 


method, the huſband and wife muſt exe- 


cute the leaſe upon the land, in their pro- 
per perſons; becauſe the wife, not being 
2 proper perſon by herſelf cannot con- 
ſtitute an attorney. But this practice, 
as to ſuch inſtances, is now obſolete, 
ſince by the common rule, the demiſe is 
confeſſed, as ſuppoſed, to be made on 
the land. 


[ſhall 
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I ſhall next take notice in what caſes 
it is ſtill proper to proceed after the old 


method. 


Firſt, where the houſes, or things, Lil. pr. Reg. 
for which the ejeQment is brought are“ 


empty : for in that caſe no declaration 
can be delivered, or affidavit made of 
the delivery of it, conſequently the court 
cannot proceed to give judgment againſt 
the caſual ejector; and therefore the par- 
ty is forced to proceed the old way, by 
ſealing a leaſe on the land, and giving 
rules to plead; and when thoſe rules are 
out, the court, upon affidavit of the 


whole matter, will grant judgment. Yet Salk. 255. 


there can be no judgment againſt the ca- 
ſual ejetor, without moving the court, 

tho' the rules for pleading are out ; be- 
cauſe the court will not grant any judg- 
ment againſt the caſual ejector, who is 
only nominal, without a proper affidavit; 
leſt, otherwiſe a third perſon ſhould be 
tricked out of his poſſeſſion. | 


But a very little matter is ſufficient to Str. 064. 


keep the poſſeſſion; and therefore where 
the tenant had left ſome beer in the cel- 
lar, and the landlord proceeded as on a 
vacant poſſeſſion, the judgment was ſet 
aſide. | 

So if the tenant in poſſeſſion keep his 
door ſhut, the beſt way is to ſeal a leaſe 
on the land, as was uſual before the new 
rules were invented; but it ſeems that 


in this caſe, if the practice and fraud of 
the 


Carth. 390. 
Ld. Raym. 
7 | 


Dyer 86, 
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the tenant appear to the court by affida- 

it, the court will grant judgment againſt 
the caſual ejector, xz, &c. for then the 
fraud of the tenant ſuperſedes the neceſ- 
ſity of giving notice to him. 

Secondly, When a corporation is leſſor 
of the plaintiff. they muſt give a letter of 
attorney to ſome perſon, to enter and ſeal 
a leaſe upon the land; for a corporation 
cannot make an attorney, or bailiff, but 
by degd; .nor can they appear, but by 
making a proper perſon their attorney by 
deed ; therefore, they cannat enter and 
demife upon the land in perſon, as natu- 
ral perſons can; nor can they ſubſtitute 
an attorney, to enter into a rule for their 
caſts ; nor will an attachment go againſt 
them for diſobedience to that rule. Hence 
they are obliged to make an actual leaſe 

3 the land, which leaſe muſt try their 
title, and then the attorney may proceed 
in the common method, which is not 
altered by the ſtatute. 

If a corporation be aggregate of many, 
they may ſet forth the demiſe in the de- 
claration, without mentioning the chriſ- 
tian name of the maſter or wardens of 
the corporation; but if the corporation 
be ſole, the name of baptiſm muſt be in- 
ſerted; as if the demiſe be made by a bi- 
ſhop ;—becauſe where the corporation is 
aggregate, the name ſolely conſiſts in its 
character; but where it is ſole, it conſiſts 
totally.in that perſon, therefore you have 

no 
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no ſufficient ſpecification of that perſon, 
„ mentioning his name. 
The third caſe in which the old method 


| is to be obſeryed, is, where the ſeveral 


intereſts of tae leſſor of the plaintiff be 
not known ; and there, it is proper to 
ſeal a leaſe upon the premiſſes, leſt they 
ſhould fail in ſetting out in their decla- 
ration the ſeveral intereſt which each 
man paſſes; and in that caſe it is the beſt 
way to proceed in the old manner, even 
noW. | 


_ Feurthly, Where the proceedings are Keb. 690, 
in an inferior court, they muſt proceed“. 


by actually ſealing a leaſe, becauſe they 
cannot make rules to confeſs. leaſe, &c. 
inaſmuch as ſuch courts have not an au- 
thoiity to impriſon for diſobedience to 
their rules; and the reaſon 1s, that infe- 
rior courts, having but a limited autho- 
rity, cannot make any new rules to bind 
perſons who do not come 1n by the proper 
proceſs of ſuch court; but the courts a- 
bove, having an unlimited authority in 
every thing within their juriſdiction, may 
bind any perſon who conſents to their 
rules; and therefore in inferior courts 
the leaſe is ſealed on the land, and thede- 
fendant trics the title in the name of the 
caſual cjeor, to ſave expence. 

If an ejectment be brought in an infe- 
rior court, and an habeas corpus be brought 
to remove it, and the plaintiff in the e- 
jectment declares againſt the caſual ejec- 

tor. 
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tor, there may be a rule to confeſs leaſe, 
&c. as if he had originally declared in 
the court above, and the court will not 
grant a procedendo. 

If an habeas corpus ; be brought to re- 
move a cauſe in ejectment out of an 
inferior court, and the lands he within 
their juriſdiction, and the leſſor of the 


plaintiff ſeal a leaſe on the premiſſes, 


the courts above will grant a procedendo; 
becauſe the title of the land is a local 
matter, properly within the juriſdjction 
of the court below, where, if they pro- 
ceed regularly, they ſhall not be prohi- 
bited; but if the leffor has not ſealed a 
teaſe on the premiſſes, the courts above 
will not grant a procedendo. 

If the lands do lie partly within the 
cingue ports, and partly without, the 
defendant cannot plead above, the juriſ- 
dition of the cingue ports; for though 
the land be local, yet the demiſe is fran- 


tor,, and triable any where; therefore, 


though the plaintiff may lay his action 
for that which lies within an inferior 
Juriſdiction in the court below, if he take 
proper meaſures for that purpoſe; yet if 
he will lay it above, ſince the demiſe is 
tranſttory, the defendant cannot ſtop his 
proceeding, becauſe the courts above, for 
ſuch tranſitory matters, have competent 
juriſdiction. 


It ſeems that if the defendant in an in- 
ferior court enter into a rule to confeſs 


leaſe, 
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leaſe, &c. and the cauſe be removed by 


habeas corpus, and the judge of the infe- 
rior court grant an attachment againſt the 
defendant for diſobedience to the rule, 
the ſuperior court will grant an attach- 
ment againſt ſuch judge for compelling 
obedience to the rule, and thereby ob- 
ſtructing the buſineſs of the ſuperior 
courts ; ſince the defendant 1s not bound 
by the rule he entered into in the inferior 
court, ſuch rule being only the practice 
of the ſuperior courts. 


VI. The modern practice in ejettment ; and 
herein, of the declaration. 


Tho' the following ſyſtem of practice 


is I believe, as correct as poſſible, yet, [ 
cannot, for the reaſon alledged in the 
preface, take upon myſelf to anſwer for 
its uniformity, 

The ancient practice being almoſt done 
away, it is now not uſual to make out 
a captas, againſt the poſſeſſor upon an e- 
jectment delivered; (as it was of old, 
when men were, ouſted of terms for 
years) nor is it neceſſary, except in the 
caſes hefore alluded to, to make an actu- 
al entry, or to ſeal and deliver leaſes, 
on the premiſſes : but the party who 
claims title, us a leaſe, and in the 


59 


name of the feigned leſſee, who ſhould s Mad. 389. 


be ſome real perſon to anſwer for the 


defendant's coſts, delivers a declaration 
of 


8 Mod. 11 
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of ejectment, againſt the | caſual ejector, 
to the tenant in poſſeſſion; or, if there 
be ſeveral ſuch tenants, to each of them. 


7- This declaration is in the nature of pro- 
Barnes 4 oe. ceſs to bring in the tenant; and therefore 


116. B:irnes 
3 19 £1.19 3, 


a notice is ſubjoined, and delivered with 
it, which muſt be ſigned by the cafual 
ejector and not by the nominal plaintiff, 
informing the tenant, that unleſs he ap- 
pear, to defend his title, by a limited 
time, judgment will be entered againſt 
the caſual ejector, and he (the tenant, 

will in conſequence be turned out of poſ- 
ſeſſion. This notice, and alfo the decla- 
ration to which it is ſubjoined, muſt be 
read or explained to the party ſerved, at 
the time of the ſervice: and if the eject- 
ment be brought for premiſſes in London 
or Middleſex, the notice ſhould require 
the tenant to appear on the firſt day, or 
within the firſt four days of the ſubſe- 
quent term ; but then the declaration 
muſt be delivered before the eſſoin day of 
that term. In country cauſes, or where 
the premiſes are ſituate in any other city 
or county than Landon or Middleſex, the 
declaration ought to be delivered before 
the eſſoin day of the ifſuable term, after 
which the cauſe is deſigned to be tried; 
and the notice, in ſuch caſe, ſhould re- 
quire the tenant to appear in that term, 


generally. 
Before 


— 


2 


re 
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2 muſt have been 
3 nant himſelf or on his wife, and could 
not have been ſerved on any of his chil- 
dren or ſervants. The reaſon was, that 
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the declaration 
rved, either on the te- 


the tenant, by having explained to him 
what was the meaning of the declarati- 
on, had fufficient warning to defend his 
title; and the court did not think it rea- 
ſonable that this ſhould come to him at 
ſecondhand, unleſs from his wife, who 
was preſumed to be equally concerned in 


intereſt, with himſelf. And in that it 


diffeted from a fummons, which might 
either be delivered to the tenant, or up- 
on the land; the latter way was by the 
theriff's coming upon the land, and ſum- 
moning the party to appear, by ſetting 
up a white wand, which was antient- 


ly a mark that the land was claimed by 
others. 


But now by this ſtatute, © in all caſes 
« between landlord and tenant, when 
„half a year's rent is in arrear, for 
„ which no ſufficient  diftreſs can be 
found on the premiſſes, and the land- 
lord has right by law to re-enter for 
„the non-payment, he may, without 
any formal demand or re-entry, ſerve 
* a declaration in ejectment, for the 
« premiſles in queſtion ; or in caſe the 
«* ſame cannot be legally ſerved, or no 
* tenant be in actual poſſeſſion of the 


cc pre 


inſt the caſual ejector 
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a premiſes, may affix the ſame upon the 
door of any demiſed meſſuage, or in 
« caſe there be no meſſuage, upon ſome 
„ notorious place of the lands: and 
“ ſuch affixing ſhall be deemed a legal 
« ſervice.” 

The ſervice need not be. on the pre- 
miſles, if the tenant himſelf be perſonal- 
ly ſerved; but otherwiſe it muſt. And 
by the modern practice in ejectment, a 
ſervice on the child or ſervant of the te- 


nant is deemed a good ſervice; provided 


it be made on the premiſſes, and be af- 
terwards acknowledged by the tenant. 

But if the tenant abſcond, or keep 
out of the way, to avoid being ſerved, 
it is uſual to ſerve a declaration on ſome 
perſon reſiding at his houſe, or, if that 
cannot be done, to affix the ſame upon 
his door; and then, upon an affidavit 


of the circumſtances, to move the court 


for a rule upon the tenant, to ſhew cauſe, 
why ſuch ſervice ſhould not be deemed 
ſufficient: the court will preſcribe the 
mode of ſerving the rule, which 1s ge- 
nerally made abſolute on affida vit of 
ſervice. 

After the declaration is delivered, the 
perſon who delivered it muſt make an 
affidavit (except in the caſe of a vacant 
poſſeſſion) that he delivered to the te- 
nant, or his wife, Sc. a true copy of the 
declaration, and read or explained to 


him the notice annexed thereto. If the 
| | de- 


p 
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acclaration was ſerved on the child or 
ſervant of the tenant, | not neceſ/ary] the 
« affidavit muſt ſtate further, that the 
« ſervice was afterwards acknowledged 
« by the tenant. . 

The affidavit required, where the de- 
claration is ſerved in purſuance of the 
4 Geo. 2. before mentioned, is in ſub- 
ſtance. as follows,—*< That the declara- 
« tion was fixed upon ſuch a place, be- 
ing the moſt notorious part of the 


Caſ. Pr. C. 
P. 68. 


«+ premiſles in queſtion, (there being no 


<« perſon in poſſeſſion, on whom the de- 


« elaration could be legally ſerved); that 
half a year's rent was then due from 
« the tenant; that no ſufficient diſtreſs 
« was to be found upon the premiſſes to 
« anſwer the arrears then due; that the 
late tenant held ſuch premiſſes by 


virtue of a leaſe from the leſſor of the 


% plaintiff; and that therein is contain- 
« ed a clauſe of re- entry for non - pay- 


„ ment of that rent.” 


This affidavit muſt be poſitive, vez. 


Barnard, 


K. B. 3309, 


that ſuch a one was tenant in poſſeſſion, 429. 


or that he acknowledged himſelf to be 
ſo; becauſe no man ſhould be turned 
out of poſſeſſion, without a poſitive af- 
fidavit, on which he may charge the 
perſon who makes it, with perjury, 


Upon this affidavit the plaintiff moves x, pr 


eg. 


for judgment againſt the caſual ejector, s. 


which is always granted, unleſs the te- 
nant in due time enters into the common 
rule, 


Reg. Trin. 
31 Car. 2. 
C. E. 
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rule, to confeſs leaſe, entry and ouſ- 
ter. 

This motion is a motion of courſe, 
that is, ſuch as only requires the figna- 
ture of a counſel or ſerjeant, who deti- 
vers it over to the clerk of the rules in 
the King's Bench, of to the ſecondary of 
the Common Pheas. 

In the King, Bench, if the premiſſes 
are ſituate in London or Middlt/ex, and 
the notice requires the tenant to appear 
on the firſt day, or within the firſt four 
days, of the next term, the plaintiff 
ſhould regularly move for judgment 
againſt the caſual ejector, in the begin- 
ning of that term; and then the tenant 
muſt appear within four days incluſive 
after the motion, or the plaintiff will be 
intitled to judgment. If, however, the 
motion be deferred till the latter end of 
the term, the court will order the tenant 
to appear in two or three days, and 
ſometimes immediately, that the plaintiff 
may proceed to trial at the ſittings after 
term; though if the motion be not made 
before the laſt four days of the term, the 
tenant need not appear until two days 
before the eſſoin-day of the ſubſequent 
term. And ſhould the notice in ſuch 
caſe require the 'tenant to appear in the 
next term generally, the tenant hath the 
whole of that term to appear in. 

In the Common Pleas, if the premiſ- 


ſes are ſituate in London or Middleſex, 
: and 
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and the tenant has notice to appear in 
the beginning of the term, the plaintiff 
cannot take any thing by his motion for 
judgment againſt the cafual ejeQor. for 
default of appearance; unleſs ſuch mo- 
tion be made within one week next after 
the firſt day of every Michaelmas and 
Eaſter terms, and within four days next 
after the firſt day of every Hilary and 


Trinity terms. But it has been holden Barnes ate 


that this rule does not extend to the caſe 
of a vacant poſſeſſion, under the ſtatute 
4 Geo. 2. 218 

In country cauſes, though the decla- 
ration be deli vered before the eſſoin day 
of Eafter or Michaelmas term, yet the 
tenant, in both courts, 1s allowed till 
four days after the next iſſuable (that is, 
Hilary or Trinity) term to appear; and 
if the cauſe ariſe in Cumberland or in any 
other county, where the aſſizes are held 
but once a year, the tenant is not com- 
pellable to appear, till four days after 


edit. 172. 


the term preceding the aſſizes. But in Salk. 257. 


the King's Bench, the - muſt 
move for judgment the ſame term in 


which the tenant has notice to appear; 


though the practice is different in the 
Common Pleas, for there he may move 
for judgment at any time during the next 
iſſuable term. 

We ſhall next ſee what perſons may 
defend in ejectment. And here it may 
be proper to obſerve that by the com- 
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mon law, no perſon is admitted to de- 
fend in ejectment, unleſs he be tenant, 
and is or hath been in poſſeſſion, or re- 


ceives the rent; becauſe it is an act of 


champerty for any perſon to interpoſe, 
and cover the poſſeſſion with his title; 
and if the party would make any perſon 
defendant with another, who was not 
concerned in the poſſeſſion of the tene- 
ments, this was a miſchief at the com- 
mon law; becauſe, if the plaintiff reco- 
vers againſt one of the defendants, the 
ſtranger had no remedy for his coſts. 
But this was remedied by the 8 & 9 . 
3. c. 10. whereby coſts are given to ſuch 
ſtrangers, unleſs the judge certifies imme- 


_diately on thetrial, that the plaintiff had 


a probable cauſe for making him adefen- 
dant. 

Now by 11 Geo. 2. c. 19. which was 
made to prevent fraudulent recoveries of 
the poſſeſſion, by colluſion with the te- 
nant of the land, ſuch tenant, being 
+ ſerved with a declaration i in ejectment, 
« mult give notice thereof to his land- 
lord, under the penalty of three year's 
improved rent:” and, by the ſame ſta- 
* tute, © the landlord may, by leave of 
the court, make himſelf defendant 
« with the tenant in poſſeſſion, in caſe 
* he appear” ;—which indeed is no 
more than he had a right to demand 
before the ſtatute : © and in caſe ſuch 
„ tenant ſhall refuſe or neglect to ap- 
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« pear, judgment ſhall be ſigned againſt 
« the caſual ejector. But if the land- 
« lord ſhall deſire to appear by himſelf, 
« and conſent to enter into the like rule 
« as the tenant, in caſe he had appeared, 
„ ought to have done, the court ſhall 
« permit him ſo to do, and order a ſtay 
«* of execution upon ſuch judgment, till 
« further orders.” 

Upon this ſtatute it hath been ſaid 
that the court has no juriſdiction to ad- 
mit any perſon but the landlord, to de- 
fend inſtead of the tenant; and there- 
fore where F. L. who claimed as deviſee, 
brought an ejectment againſt the tenant 
in poſſeſſion, and F. S. who alſo claimed 
as deviſee, moved the court that he 
might be made defendant, inſtead of the 
tenant, who had refuſed to appear, the 
motion was denied. 

But this doctrine was reprobated by 
lord Mansfie/d in a ſubſequent caſe, 
which was nearly ſimilar with the for- 
mer : and in which it was adjudged, that 
where the ſole queſtion turn upon © who 
„ ſhould be landlord to the tenant in 
«* poſſeſſion,” the queſtion ought to be 
tried between the claimants, and that 
the tenant ſhould ſtand neuter, and his 
poſſeſſion avail neither. 

In another caſe, it was ſaid by lord 
Mansfield, that when a perſon applies 
to be made defendant in the room of the 


tenant, it is not neceſſary that he ſhould 
2 be 
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be the actual landlord ; but that it is ſuf- 
ficient if he have a privity of intereſt in 
the lands; and therefore it ſhould ſeem 
that a mortgagee, who is out of poſleſ- 
ſion, may be admitted to defend, on the 
tenant's reſuſal; though in one caſe it is 
ſaid to have been otherwiſe determined. 
And if the perſon who wiſhes to defend 
be neither tenant nor landlord, he muſt 
move the court, on an affidavit of the 
fact, to be made defendant inſtead of the 
caſual ejector; but this can only be done 
with the tenant's conſent. 

As to the time when the landlord may 
be admitted defendant, the following 
caſe is remarkable. A judgment in eject- 
ment had bcen regularly obtained againſt 
the caſual ejector, by default; and the 
landlord moved to ſet it aſide, becauſe 
his tenant had not given him any notice 
of the declaration. The plaintiff inſiſt- 
ed that his judgment was perfectly regu- 
lar; and that the ter.ant's omitting to 
give his landlord notice of the declara- 
tion, was merely a matter between the 
landlord and his tenant, which could not 
affect the plaintiff's regular judgment, 
fairly and duly obtained. The court 
were, however, of opinion, that the poſ- 
ſeſſion ought not to be changed by a 
judgment in ejedtment without a trial, 
when a trial may be had; and therefore 
they ſet aſide the judgment, upon pay- 
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ment of coſts by the tenant, and admit- 
ted the landlord to defend in his ſtead. 

Where there are ſeveral defendants, 
to whom the plaintiff delivers declara- 2 Keb. 524. 
tions, who are SEVERALLY concerned 
in intereſt, and the plaintiff moves to 
join them all in one declaration, yet the 
court will not do it; but the plaintiff 
muſt deliver ſeveral declarations to each 
of them: becauſe each defendant muſt 
have a remedy for his coſts, which he 
could not have if they were joined in 
one declaration, and the plaintiff prevail- 
ed only againſt one of them. And by this 
means the plaintiff might have a tenant 
of his own defendant with others, in 
order to ſave the coſts. 

But where ſeveral ejectments are Barnes 4t0 
brought for the /ame premiſſes, upon the . 16. 
SAME DEMISE, the court on motion, or 
a judge at his chambers, will order them 
to be conſolidated. 

Having ſeen what perſons may defend 
in ejectment, the next thing to be con- 
ſidered is, in what caſes the defendant 
may claim ſecurity for his coſts. 

If an infant deliver a declaration to str. 694, 
the defendant, ſome friend or guardian e 4 
muſt be ſet up as plaintiff, to anſwer 1 WII. 137. 
the defendant's coſts. But if ſuch per- 
ſon die inſolvent, ſo that the defendant 
has no remedy by this rule, the infant 
himſelf muſt anſwer for the coſts; be- 
cauſe the rule was entered into for the 
' infant's 
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infant's benefit: even infants muſt not 
diſturb the poſſeſſion of others, by un- 
lawful entries, without being puniſhed 
with coſts. 

This practice of making a rule to ſtay 
proceedings in ejectment, upon the de- 
miſe of an infant, until a reſponſible 
plaintiff be named, or ſecurity be given 
for the payment of coſts, originated in 
the King's Bench, and was from thence 
transferred into the Common Pleas. 

It has likewiſe been holden that upon 
the death of the plaintiff's leſſor, the 
proceedings may be ſtayed, till the plain- 
tiff ſhall have given the defendant ſecu- 
rity for his coſts. So where an eject- 
ment was brought, on the demiſe of a 
perſon feſfiding at Antigua, and in an- 
other caſe where the leſſor of the plain- 
tiff reſided in Ireland, the plaintiff was 
compelled to give the defendant a ſimilar 
ſecurity. 

The next thing to be conſidered is 
the COMMON RULE, or the rule to con- 
feſs leaſe, entry, and ouſter. Flere it 
ſhould be remembered, that judgment 
againſt the caſual ejector is always grant- 
ed, unleſs the tenant, in due time, (that 
is, within the time allowed for his ap- 
pearance,) enters into the common rule 
to confeſs leaſe, c. But if the tenant, 
or his landlord, wiſhes to defend the ac- 
tion, he muſt within that time, conſti- 
tute an attorney, who will make out the 

common 
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common rule, and leave it, with the ge- 
neral iſſue, at a judge's chamber in the 
King's Bench, or at the prothonotary's 
office in the Common Pleas. 'This rule is 
in ſubſtance the ſame in both courts; 
and the purport of it is, that the tenant, 
or other defendant, ſhall immediately 
appear, receive a declaration, and plead 
not guilty, in a plea of treſpaſs and 
ejetment for the tenements in queſtion ; 
and that, upon the trial of the iſſue, he 
ſhall confeſs leaſe entry and ouſter, and 
inſiſt upon the TITLE ONLY. The effect 
of this rule being, to bring the matter 
to the mere queſtion of the plaintiff's 
poſſeſſory title. 

It was formerly holden, that the con- 
feſſion of leaſe, entry, and 2 was 
not a confeſſion of any entry Tufficient 
to make out the plaintiff's title, where 


an entry was neceſſary thereunto; as 


where an entry was neceſſary to avoid a 
fine, or to take advantage of a condition 
broken. And, in the caſe of an eject- 
ment brought by one tenant in common 
againſt his fellow, the plaintiff was, 
notwithſtanding the rule, put to the 
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though there muſt be an acTuAL entry 


to AvolID A FINE, and the action upon ; Ann. 
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year afterwards, yet in the other two, 25 
and in all other caſes, the confeſſion of N 
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cient. 
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cient. Even formerly, lord chief juſtice 
Hale, allowed the confeſſion of entry 
to he evidence of an actual entry, till 
the contrary appeared. That however 
was in the caſe of an entry under a leaſe, 
by which the 1 claimed title, and 
not in the caſe of an ejed ment deliver- 
ed within the time preſcribed by the 
ſtatute. This determination of Hale, 
baron Gilbert very ſtrenuouſſy oppoſes ; 
for he ſays, that this practice is now 
be totally diſallowed, and that an actual 
* entry muſt be proved, where it is 
* neceſſary to compleat the plaintiff's 
title.“ Becauſe the defendant is com- 
pellable by the court to confeſs leaſe, 
entry, and ouſter; and therefore to make 
that a proof of an actual entry, which 
was extorted from the defendant, and 
upon that preſumption to turn the de- 
fendant to prove the contrary, were to 
compel him to the proof of a negative, 
which in all caſes is difficult and in ſome 
impoſſible. Beſides, the words of the 
rule are, that the defendant ſhall confeſs 
leaſe, &c. and inſiſt “ /uper ſitulum tan- 
« tum,” the intention of the court be- 
ing that the tenant in poſſeſſion ſhould 
inſiſt upon every thing, that was neceſ- 
ſary for the defence of his own title; 
(and ſuch is the denial of the plaintiff's 
entry in eſtabliſhing his) and therefore, 
it is a point that by the rule he may in- 
fiſt on, notwithſtanding ſuch confeſſion. 

He 
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He then proceeds in the argument, with 
the following caſe. 

If A. let to B. and B. to C. to try 
the title, the confeſſion of leaſe, c. ex- 
tends only to the leaſe made to C. and 
not to that made to B; becauſe the con- 
ſeſſion, by the rule, extends only to the 
leaſe made to try the title, and not to 
the leaſe which is pART of the title of 
the leſſor of the plaintiff. And Hale ad- 

mitted this, when he ruled the entry to 
be conſeſſed by the formal confeſſion of 
leaſe, Sc. For though he thought that 
where an entry was confeſſed, and a 
leaſe, as though it had been made upon 
the land, that thereby a claim was con- 
feſſed to the fee-ſimple of the land it- 
ſelf; (for a confeſſion of entry to let, he 
underſtood to be a confeſſion of a claim 
of the fee-ſimple; beauſe otherwiſe, 
there could be no power to demiſe, 
which is confeſſed by the rule :) yet not- 
withſtanding in this caſe, the leaſe to 
try the title, being a diſtin leaſe from 
that by which the leſſor of the plaintiff 
claimed, he held that it muſt be proved. 
Lord chief juſtice Hale, (continues G- 
bert) when he held that the entry was 
ſufficiently confeſſed by the rule, ſaid, 
*that otherwiſe an entry would be ne- 
ceſſary to be proved on every diſſeizin. 
And indeed before the new rule, an en- 
try was neceſſary, in order to give the 
plaintiff power to make a leaſe. After- 
wards 
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wards it was otherwiſe, becauſe an entry 
does not make part of the plaintiff's title, 
where the leſſor of the plaintiff is diſ- 
ſeized, for he had a compleat title before 
the diſſeizin, which was an injury done 
to him, for which he might have re- 
covered damages in an aſſize from the 

rſt act of diſſeizin. And the deſign of 
the new rule in ejectment was, without 
the formal preparation of an entry and 
leaſe, to bring the cauſe to as ſudden 
a trial, and in as ſhort a method, as had 
been formerly uſed in an aſſize, 

If a man enter and deliver a declara- 
tion on behalf of the leſſor of the plain- 
tiff, this is no entfy to avoid a fine, un- 
leſs an expreſs authority be given to en- 
ter for that purpoſe ; becauſe the entry 
muſt be purſuant to the intention : and 
that was, to deliver a declaration, in 
order to try the plaintiff's title, and not 
to make any title to the leſſor of the 
plaintiff” But if a man enter on the 
premiſſes, on behalf of the leſſor of the 
plaintiff though without any previous 
authority for that purpoſe, and the leſ- 
ſor afterwards aſſent to ſuch entry be- 
fore the day of the demiſe in the decla- 
ration, ſuch aſſent will be adequate to 
an actual entry. 

The common rule being made by aſ- 
ſent of both parties, an attachment lies 
for the non- performance of it, as of all 
othor 
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other rules of court, that are diſobeyed; 
and this is all the remedy, which the par- 
ties on both ſides have for their coſts. 
If there be ſeveral perſons who claim 
title, the rule may be drawn either ge- 
nerally, or ſpecially : generally, as that 
F. H. who claims title to the premiſſes 
in queſtion, IN HIs POSSESSION, be ad- 
mitted defendant for thoſe premiſſes. 
This puts a neceſſity on the plaintiff, to 
diſtinguiſh, by proof at the aſſizes, what 
tenements are in each defendant's poſ- 
ſeſſion; becauſe, by the rule, he is only 
to confeſs for the premiſſes in his own 
poſſeſſion: and if the plaintiff cannot 
diſtinguiſh, by proof, what tenements 
are in each defendant's poſſeſſion, he can 
have no verdict, and conſequently no 


judgment. Or, the rule may be drawn 


ſpecially; as that J. H. who claims 
title to ſuch and ſuch premiſſes, (expreſſ- 
ing them particularly,) be admitted de- 
fendant ; and this ſuperſedes the neceſ- 


ſity of proof, that the premiſſes are in 


his poſſeſſion. 


If the tenant enters into the common 
rule, for ſo much of the premiſſes as are 
in his poſſeſſion, his attorney muſt, by 
rule of court mmedzately deliver to the 
plaintiff's attorney, a note in writing 
thereof; and if the defendant's attor- 
ney will not give a note of the particu- 


lars of the land for which he was ad- 
mitted 
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mitted defendant, the plaintiff may ſum- 
mon him before a judge, who will order 
the rule thus ſpecially to be drawn up, 
in caſe the party in poſſeſſion will ad- 
mit himſelf to be defendant. But be- 
cauſe the defendant's attorney is to draw 
up the rule, it being entered into by his 
conſent, it is often drawn up in general 
terms, which puts the plaintiff to proof 
at the aſſizes. It is true that the rule 
for judgment againſt the caſual ejector 
is drawn up by the plaintiff's attorney, 
yet that is only for judgment againſt ſuch 
ejector, in caſe the tenant in poſſeſſion 
do not enter into the common rule by a 
limited time; Which puts it upon the 
defendant to draw up the common rule, 
and leave it at a judge's chambers in the 
King's Bench, or at the prothonotary's 
office in the Common Pleas, and to give 


notice of it to the plaintiff's attorney, 


that he may proceed. 

The rule is, that the tenant ſhall im- 
mediately appear and receive a declara- 
tion, which ſuperſedes the neceſſity of 
an original writ in the Common Pleas; 
becauſe the tenant is to appear and re- 
ceive a declaration, and therefore cannot 
take any advantage for want of an origi- 

nal, unleſs in a writ of error: but when 
a writ of error is brought, the plaintiff 


muit file an original, unleſs it be aſter 
1 Ela. c. 14. verdict, when it is helped by ſtatute. 
And 
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And as in the Common Fleas there is no 
need of an original, ſo in the King's Bench 
there 1s no need of a latitat, or bill of 
ejectment; but the party muſt file Baru 
before he can proceed. He muſt alfo 
file a bill of ejectment, beſides the ples 
roll, in caſe a writ of error be brought, 
before errors are aſſigned: the reaſon is, 
that the court has no authority to pro- 
ceed in ejectment by bill, unleſs the de- 
fendant be in cuſtody ; and therefore by 
the rule, bail is ordered to be filed, that 
the court may have authority to proceed. 
They do not however file a bill in the 
office againſt ſuch perſon as a priſoner 
of the court, ſuggeſting that he is de- 
livered to bail, becauſe he is bound by 
the rule to receive a declaration, and fo 
they need 9” make up the plea-roll, 
until a writ of error be brought; though 
they muſt file their bill of ejectment; 


becauſe in the writ of error no notice is 


taken of the rule, and therefore à bill 
muſt be filed againſt the perſon, as a 
Priſoner of the court, that a proper per- 
ſon may appear to the ſuperior juriſdic- 
tion, and a proper ſuit be commenced 
againſt him. 

Yet in the King's Bench they may pro- 
ceed by original, as wall as by bill, be- 
cauſe in like manner as they may proceed 
againſt any perſon privileged or bailed by 
the court, ſo. alſo may they proceed by 

original 
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original in this court: (beeauſe it is an 
action of treſpaſs, which is originally 
cognizable by the court, it being a cri- 
minal cauſe, for which there was for- 


merly a fine due to the king,) and then 


there is a declaration delivered as in the 
Common Pleas. | 

And there is this benefit in proceeding 
by original in the K7ng's Bench, that no 
writ of error lies but in parliament, and 
the writ of error cannot be allowed 
but in the interval of parliament. The 
reaſon 1s, becauſe no writ of error lay 
out of the court in which the king was 
ſuppoſed to preſide in perſon, but to the 
legiſlature; and the king was ſuppoſed 
to preſide in the court whete criminal 
offences were puniſhed, becauſe it was 
part of his high office to preſerve the 


public peace by animadverſion on crimi- 


nal offences. But when the court of 


King's Bench had acquired a juriſdiction 
in civil cauſes,by way of privilege, re- 
lating to the priſoners of their own court, 
it became neceſlary, that the ſubject 
ſhould not be diſappointed of his writ 
of error, either by the not ſitting of par- 
liament, or by its being employed in 
public buſineſs when it did fit; and 


therefore the ſtatute of the 27 Elix. c. 8. 


gave a writ of error in the Exchequer 
Chamber in civil actions, among which 
are ejements, but it excepts the caſe 

WHERE 
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WHERE THE KING IS PARTY. And 
the king, (ſays Gilbert) © is ſuppoſed to 
« be party, in all actions which punith 
« treſpaſles in a criminal manner, as the 
« ejectment is when it commences by 
original writ, returnable in the Ang 
« Bench; and thercfore there lies no 
« writ of error but in parliament on a 
„judgment given 27 banco Regis upon 
an original.” | 

This reaſon, however, of Gilbert, why a 
writ of error does not lie in the Exchequer 
Chamber, on a judgment in ejectment by 
original writ in the King's Bench, is not by 
any means concluſive. The true, and 
indeed the only reaſon, for a diſtinction 
in this caſe, proceeds from the act of 
Elizabeth, which gives the appeal, by 
writ of error, to the Excheguer Chamber, 
in ſuch actions only as are FIRsT com- 
menced in the K7ng's Bench and there- 
fore it is, that though a writ of error 
will lie in the Zxcheguer Chamber, on a 
judgment in ejectment by BILL, which 
originates in the King's Bench; yet it is 
otherwiſe, where the ejectment is com- 
menced by ORIGINAL WRIT, for that 
iſſues out of Chancery, where the action 
in that caſe is hut commenced, 
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been taken out, and bail filed ; becauſe 
the court had no authority to proceed 
without the defendant appeared to be 
a priſoner of the court, unleſs by way 
of original. But now ſuch motion is 
granted without a certificate; and it is 
ſufficient if bail be filed for the caſual e- 
jector, after the rule for judgment be 
drawn up. Bail however muſt be filed 
for the caſual ejector, before you can 
oblige the tenant in poſſeſſion to accept 
the declaration, ſince there is no cauſe in 
court againſt the caſual ejector, in whoſe 
place the tenant in poſſeſſion comes, 
till bail be filed againſt him ; and there- 
fore he is not obliged to accept a declara- 
tion or to confeſs leaſe, entry and ouſter 


at the aſſizes, till bail be filed. And if 


no ſuch bail be filed for the caſual ejeQor, 
and the plaintiff goes to trial againſt the 
tenant in poſſeſſion, the court will ſet 
aſide any judgment given againſt the ca- 
ſual ejector. 

But where no bail was filed in eject- 
ment, and a writ of error was brought, 
and it appeared by the attorney's books, 
that the attorney had his fee to file bail, 
but was ſince dead, the court ordered bail 
to be filed zunc pro tunc, that no error 
might appear upon the record; becaule 
as it was on the part of the defendant to 
file bail, therefore he ſhould not be al- 
lowed to take advantage of his own er- 


ror 
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ror; and though the plaintiff proceeded 
without any bail filed by the defendant, 
yet ſince the defendant's attorney had his 
fee to file ſuch bail, and as there was no 
proper remedy againſt the defendant, be- 
cauſe he had given the fee, nor againſt 
the attorney, becauſe he was dead ; there- 
fore it became the juſtice of the court 
to ſet it right, that the plaintiff might 
have no miſchief. 

But there is now no neceſlity for a /at:- 
tat, becauſe when the caſual ejector files 
common bail he admits himſelf to be a 
priſoner of the court; for his being ad- 
mitted out to bail, implies that he was 
once a priſoner : and whether he came 
into court regularly by /atitat, or not, 
yet the judgment is not coram non qudice. 
For inſtance if the caſual ejector accept 
a declaration, pleads, and judgment be 
given againſt him, the ſame is recorded 
and it appears thereby, that he has taken 
a declaration, as a privileged perſon, So 


if the tenant in poſſeſſion make himſelf 
defendant, and accepts a declaration, he 


muſt file common bail according to the 
rule: but there is no need of a /a7ztar, 
becauſe the /azztat is no part of the re- 
cord; ſince, by filing common bail, he 
acknowledges himſelf to be a privileg- 
ed perſon, and then the ſuit has as good 
a commencement as though it were by 


bill. | 
(7 Next 
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Next of the DECLARATION in eject- 
ment and firſt, of laying the demiſe, 
entry and ouſter. 

The demiſe muſt be laid on ſome day 
after the commencement of the leſſor's 
title ; for the queſtion always is, whether 
the leſſor could then make the leaſe: and 
therefore, where an entry is neceſſary to 
compleat his title, as to avoid a * 
the demiſe muſt be laid on a day ſubſe- 
quent to the entry. But it is uſual to lay 
the demiſe as far back as poſſible; for 
then the judgment in ejectment will be 
concluſive evidence for the plaintiff, in 
an action for the meſne profits. 

The demiſe ſhould alſo be laid on 
ſome day before the delivery of the de- 
claration ; but if a man delivers a de- 
claration againſt the caſual ejector, as of 
Eafler term, which muſt be delivered 
before the eſſoin day of Trinity term, 
and the plaintiff's title ariſes after Eaſter 
term,—if the tenant in poſſeſſion comes 
in and accepts a declaration, it muſt be of 
Trinity tefm, and then the plaintiff will 
be able to ſhew a good title on that de- 
claration of Trinihy term, which will be 
after his title accrued; for the declaration 
which was of Eaſter term, being againſt 
the caſual ejector, is perfectly out of the 
caſe, becauſe the defendant proceeds to 
iſſue upon a declaration of Trinity term, 
which is after the plaintiff's title accru- 


ed: 
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ed: and if the deferidant will not pro- 
ceed to iſſue, and confeſs leaſe, Sc. he has 
no remedy ; for the plaintiff can take his 
judgment, upon the declaration againſt 


the caſual ejector, to which the defen- 

FF dant is nota party. | 

3 It was formerly holden that where an co. Jac. 613. 
eijectment was brought for TiTuss, the 

ö plaintiff muſt have declared on a demiſe 


by deed ; becauſe tithes cannot paſs with- 
out deed. But where an ejectment was 14. Raym. 
brought on a demife by a corporation, {3% 9. 
the court adjudged that the plaintiff 
need not declare on a demiſe by deed ; be- 
cauſe ejectments at this >; are grourided 
on fiction; and Holt chief juſtice denied 
the former caſe to be law. 
Where the title is in ſeveral perſons, 
who are ſeverally concerned in intereſt, 
it is uſual to declare upon ſeveral demiſes; 
and therefore, when a term is limited to 
truſtees, for ſecuring the payment of an 
' annuity, or portions, Sc. though the 
truſtees ſeldom act, yet it is uſual to de- 
clare upon their demiſe, and alſo upon 
the demiſe of the ceſtuy que truſſ. 
The plaintiff in ejectment declared cart. 224. 
upon two demiſes, of ſeveral lands, by A — 
ſeveral parties, but laid only one haben- La. Raya. 
dum, viz. habendum tenementa prædicta, 
ſo demiſed by the aforeſaid ſeveral par- 
ties, for ſeven years; and it was aſſign- 


ed for error, that the declaration was ill 
G2 for 


„„ 0 * 
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for want of another habendum for that the 
verdict 1s general, and it is uncertain to 
which demiſe this ſingle habendum re- 
lates. The court held that, reddends 
ingula ſingulis, it was well enough. 
Another rule is, that though the plain- 

tiff by the new method 1s not obliged to 
make an actual entry, ora real leaſe, yet he 
muſt lay the commencement of the ſup- 
poſed leaſe in his declaration, preceding 
the ouſter and ejectment by the defend- 
ant; becauſe the wrong complained of 
by the plaintiff is that the defendant; 
entered upon his poſſeſſion, which he 
hath title to by virtue of the demiſe men- 
tioned 1n the declaration : and therefore 
if the ejectment and ouſter ſhould be laid 
before the commencement of the leaſe 
though ſuch ouſter be wrong, yet the 
plaintiff ought not to complain of it ; 
becauſe it was no wrong to him, inaſ- 
much as, by his own ſhewing, it was 
done before his title commenced. 

vel. 182, Thus where the plaintiff declared on 
a leaſe, made the 27th of April anno 
primo regis, and laid the ouſter by the 
defendant on the 26th of April anno pri- 
mo prædicto, this was held bad; becauſe 
it was plain that the plaintiff had no 
title till the 27th and therefore that the 
ouſter on the 26th was no treſpaſs to 
him. 
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So if the leaſe had been made the 27th 1844. 8. 
of April, havendum a ditto 27th April, or, uu ro 
a die datus, virinte cujus the plaintiff en- Co. Jac. 258. 
tered, and was poſlefled till the defend- 
ant poſtea, eodem 27 die Aprilis, did eject 
him; this would have been bad: be- 
cauſe the ejectment was before the plain- 
tiff's title commenced, for the leaſe did 
not commence till the 28th of April. 5 Co r. 
But if the leaſe be made on the 27th, 2 = * 
habendum from thenceforth, or from 'the — 
ſealing and delivery, or from the date, *” * 
there the ejectment may be laid on the 
27th, becauſe the leaſe commences on 
the 27th, and an ejectment may be on 
the ſame day, on which the plaintiff's 
title commences. 

This diſtinction, however, between fe Pugh v.1 v. Duke 


date and the day of the date, was lately Mich. 18G. 


aboliſhed by the court of K7ng's Bench, 5: B. R. 
who very juſtly determined, after great 


_ deliberation, that both theſe expreſſions 


ſhould be conſtrued indifferently, either 
incluſively or excluſively, ſo as to give 


effect to the deed in which they are uſed. 


'Therefore it ſhould ſeem that, at this day, 
the former of the two laſt caſes is not 


law; and that, if it were to be decided 


again, it would meet the fame decifion 
with the latter. 

But the law does not neceſſarily ob- Cro. Jac, 312. 
lige the plaintiff expreſsly to mention 


the day of the ouſter, ſo that it appear 


to be after the term commenced, and be- 
fore 
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Jenk. 341. 
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fore the action brought; and therefore 
where the declaration was on a demiſe, 
the 25th of March primo regrs, for three 
years; by virtue whereof the plaintiff 


entered, and was poſſeſſed until the de- 


fendant poftea, viz. anno ſupradicto enter- 
ed and ejected him, without ſpecifying 
the day of the ejectment, this was held 
good on error; for the action being com- 
menced ſecundo regis, and the ejectment 
laid to be primo, it was plain from the 
declaration, that the ouſter and eject- 
ment were after the plaintiff 's title com- 
menced, and before the action brought. 
Neither 1s the plaintiff, as it ſeems, 
neceſſarily obliged to alledge the particu- 
lar day of his entry in the declaration ; 
and therefore where the plaintiff de- 
clared on a leaſe to commence at a future 
day, viriute cujus he entered, and was 


poſſeſſed till ejected by the defendant, 


this was held good on a writ of error; 
becauſe it is Kid that he entered by 
virtue of the leaſe, which could not 
be before. it commenced ; for he could 
not enter by virtue of the leaſe till the 
leaſe commenced. It would haye been 
otherwiſe if the declaration had been 
pretextu cujus he entered, for the plain- 
tiff might enter unlawfully, or before 

his time, under pretence of the leaſe. 
The plaintiff declares in ejectment in 
the Common Pleas, and after an impar- 
lance, as the courſe of the court is, 
| makes 
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makes the ſecond declaration; if in ſuch 
caſe the plaintiff, by the firſt declaration, 
ſhould lay the ejectment and ouſter be- 
fore the commencement of his term, or 
omit any matter of ſubſtance, tho' the 
ſecond declaration were right, and the 
ouſter were laid after his term com- 
menced, yet the plaintiff ſhall not recq- 
ver; becauſe the declaration on the im- 
parlance-roll is the material one on 
which the action is grounded, and muſt 


be ſupported by it, and the plea-roll is 3 Rol. Rep. 


but a recital of the other, and therefore 


ought to begin with an alias prout patet, 
&c. 


And though the declaration in law re- = Vent. 114, 


lates to the kn day of the term, becauſe 
the term is in law conſidered as one day, 
yet the plaintiff may declare on a leaſe 
made ſome time after the firſt day of the 
term, and may recover thereon. It muſt 
however appear to the court, that the 
declaration was filed after the day of the 
commencement of the ſuppoſed leaſe, 


for otherwiſe the plaintiff complains of 


an ejectment before he had title. And 
if the time of filing a bill were not ex- 
aminable, the act of law, which makes 
the relation to the firſt day of the term, 


would be an act of injury to the plain- 


tiff, and a delay to his right; for then a 
man ejected out of a leaſe made in term 
time, could not complain till the term 
was over. 

The 


Sid 
Carth. 288. 
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The plaintiff declared on a leaſe made 
the 6th of qld: Anno 75% and was there- 
by poſſeſſed guouſgue the defendant foſlea, 
on the 18th / 72 m menſit, anno ſexto ſuu- 
pradiclo, ejected him; and it was ob- 
jected, in arreſt of judgment, that the 
ejectment was laid to be a year before 


the commencement of the leaſe: but 


the declaration was allowed to be good; 
becauſe the ejectment was laid to be on 
the 18th euſdem memſis, which could not 
be if it were done in the sixrH year; 
and therefore the court rejected the word 
ſexto, as inconſiſtent and void. 


In another caſe, which is much 


ſtronger than the former, where the 
plaintiff declared on a leafe made the 


SIXTH of September 2 Fac. and that he 


was poſſeſſed, until the defendant po/?ea, 


ſcilicet on the FouRTH of September 2 
' Fae. ejected him, the declaration was 


holden good, and the words under the 


ſerlicet were rejected as ſurpluſage. This 


caſe was afterwards recognized in ano- 


ther equally ſtrong, which was an action 


of trover, where the converſion was 
laid, under a /c:/icet, before the trover, 
am} the court adjudged t the > ſerlicet to be 
void. 

So where the declaration was of a leaſe 
of the 22d of May, habendum a primo dre 


Mair for three years ; virtute cujus the- 


plaintiff entered and was poſſeſſed, guou/ſ- 
gue poſtea, viz. eiſdem dre & anno the de- 
; fendant 


ah ' ans wk . af. 
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fendant ejected him, this, on a * rit of 
error, was allowed to be a good declara- 
tion; though it was inſiſted, that erfdem 
die & anno muſt refer to the firſt day of 
May, which was the Iſt antecedent; and 
then the ejectment was laid to be twen- 
ty- one days before the leafe was made: 
becauſe, the leaſe being made the 22d 
of May, and it being ſtated that the 
plaintiff afterwards entered by virtue 
thereof, the ejectment een die et anno 
muſt refer to the day when the leaſe 
was made, or there could be no eject- 
ment of the plaintiff. And in matter 
of right, where there doth not appear a 
direct contradiction, the judges follow 
the reaſon of the thing, rather than ad- 
here to a rigid grammitical conſtruction sal. 325. 
of the words of a declaration. 

The plaintiff in ejeAment declared, ce. E]. css. 
that F. S. by indenture dated the gth of Lien. 63. 
June, without ſaying when It was made 
or delivered, did demiſt r. habendim 
a die datus feeillationss & dWberationts in- 
denturæ predictæ; virtute tigſut the plain- 
tiff entered and was poſſefſed, till the 
defendant, the ſame day ouſted him. It 
was moved in arreſt of judgment, tliat it 
was uncertain by the del Nation when 
the term began, neither the day of the 
date, nor of the ſealing and delivery be- 
ing mentioned in the declaration: yet 
judgment was given for the plaintiff; 
becauſe after a verdict it ſhall be intend- 

ed 
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ed not only to bear date, but alſo to have 
been ſealed and delivered on the day 
mentioned in the declaration, which was 
the gth of June; for all deeds are pre- 
ſumed to be delivered on the day they 
bear date, till the contrary appear. 

But where the limitation in the leaſe 
is altogether uncertain, the plaintiff can- 
not recoyer ; becauſe where the com- 
mencement of the leaſe is uncertain, the 
leaſe is void in itſelf, and then the plain- 
tiff cannot have a title. Beſides, the 
court cannot poſlibly perceive, whether 
the ejectment was before ar after the 
plaintiff's title accrued, if ſuch an un- 
certain leaſe could give him one. Other- 
wiſe it is where the limitation or com- 


mencement is impoſſible; for in ſuch 


caſe the leaſe commences from the deli- 
very, as if it had no date, and then the 
court may judgs whether the ejectment 
be laid before or after the commence- 
ment. And there is this further reaſon 
for the difference, that the impoſſible li- 
mitation is rejected, becauſe it could not 
be part of the agreement or contract; 


but an uncertain limitation is part of the 


contract, though it vitiates the whole 
agreement, becauſe the court cannot re- 
duce it to any certainty. 

Thus where the plaintiff declared on a 
leaſe habendum a die datus indenturæ pre- 
ditz, without mentioning an indenture 


before, 
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before, this was held bad, for the uncer- 
tainty when the leaſe commenced. 

But if the plaintiff had declared on a 
demiſe to him per guoddam ſcriptum obli- 
gatorium habendum a die datus indenture 
fredicta this had been good; becauſe 
ſcripium obligatorium ſhall be intended an 
indenture. 


91 


1 Vent, 137. 
2 Keb. 796. 


The plaintiff declared on a leaſe of ci. x1. 286. 


the fourth part of a houſe, in four parts 
to be divided; by force of which he en- 
tered in tenementa predictæ, and was poſ- 
ſeſſed, till the defendant ejected him de 
tenementis prædictis: It was objected in 
error, that the plaintiff had laid the ouſter 
to be of more than, by his leaſe, he had 
a title to; for the ouſter was de tenemen- 
tis predictis, which at leaſt muſt be un- 
derſtood of the whole houſe, and the 
leaſe was only of the fourth part : but 
the objection was over-ruled, becauſe ge 
tenementis predidis, ſhall be intended on- 
ly of the fourth part of which the leaſe 
was made ; beſides, it was but juſt he 
ſhould recover as much as he had title 
to, though he had laid his ejectment for 
more. 

The plaintiff declared on a demiſe 
made the 16th day of January, by an 
indenture dated the ad day of January, 
without ſaying primo deliberat' the 16th ; 
yet the declaration was held good : for 
though all indentures ſhall be preſumed 
to be delivered on the day they bear date, 


unleſs 


Cro, El. 890. 


Cro. El. 77 ;. 
2 Leo. 117. 
3 Leo. 266. 


duced and proved on the trial, is avoid- 
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unleſs the contrary be ſhewn; and there. 
fore this leaſe muſt commence the 2d day 
of Fanuary, which, if true, would be a 
different leaſe from what the plaintiff de- 
clared on; yet becauſe the plaintiff hath 
declared on a demiſe the 16th, 1t muſt 
neceſfarily be intended that the inden- 
ture was delivered on the 16th, becauſe 
it cannot poſſibly be a demiſe before the 
delivery; and therefore the delivery muit 
neceflarily be intended to have been on 
the day when the demiſe is ſaid to have 
been made, and not the day of the date 
of the indenture. 

But where the plaintiff does not make 
mention of any particular day when the 
demiſe was made, but only in general 
ſays, that F. S. by his indenture bearing 
date the firſt of { Pros did demiſe to 
him, ſo that it doth not appear by the 
plaintiff's own ſhewing when the leaſe 
commenced ; the law in ſuch caſes con- 
ſtrues the delivery to have been on the 
day it bears date; and ſo the declaration 
was held to be good, and not void for 
the uncertainty of the commencement of 
the leaſe, as was objected. 


Though by the modern practice the 


plaintiff is not obliged to prove the leaſe 


mentioned in the declaràtion, for that is 
confeſſed by the rule, and by that means 
the miſchief of any variance, between 
the leaſe declared on and the leaſe pro- 


cd, 


b 
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ed, — which was a danger the plaintiff 


was expoſed to, and often miſcarried in, 


by the old method of proceeding ;—yct 


in the modern practice the plaintiff muſt 
take care to declare on ſuch a leaſe as 
ſuits with his leſſee's title; and therefore 


if there be ſeveral leſſors, and you lay 


the declaration quad demiſerunt, you mult 
ſhew in them ſuch a title that they might 
demiſe the whole; for the word demy/e- 
runt muſt be taken in pleading according 
to the legal ſenſe it bears, So that if any 
of the leſſors have not a legal intereſt in 
the wHOLE premiſſes, he cannot in law 
be ſaid to demiſe them, for it is only a 
confirmation, where he 1s not concerned 
in intereſt ; and therefore the confeſſion 
of this joint leaſe doth not help, becauſe 
ou do not confeſs the title, by the rule. 
So where the plaintiff declared on a 


leaſe made by A. and B. and it appeared 


on the trial that A. was tenant for life, 
remainder to B. in fee, this, on a ſpecial 


_ verdict, was adjudged againſt the plain- 


tiff: hecauſe it could not be the leaſe 
both of A. and B. to paſs the land 77 
praſenti to the plaintiff; for during the 
life of A. it could only be his leaſe, be- 
cauſe he was the tenant in poſſeſſion; 
and B.'s joining in the leaſe amounted 
only to a confirmation, but could paſs 
no intereſt during the life of A.: and 


therefore the allegation of the plaintiff, 
that 
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that A. and B. did demife, was not prov- 
ed. | 
If the plaintiff declare on a leaſe made 
by A. and B. and on the trial it appears 
that they are tenants in common, the 
plaintiff cannot recover; but if A. and 
B. had been joint tenants, a joint leaſe 
to the plaintiff had been good, and he 
might have declared quod demiſerunt. 
The reaſon of the difference is, that te- 
nants in common are in of ſeveral titles, 
and therefore the freehold is ſeveral, and 
if they be diſſeiſed, they ſhall be put to 
their ſeveral actions; therefore, as the 
lands of tenants in common are to be 
conſidered as different eſtates dependin 
upon difterent titles, the plaintiff wal 
not recover on their joint leaſe; becauſe 
that were to allow the plaintiff to try 
two ſeveral and different titles, in one 
iſſue, at the ſame time. Beſides the 
plaintiff, to make out his title, muſt 
prove that each demiſed the whole to 
him, or elſe he doth not prove the de- 
claration; and the diſcovery of the te- 
nancy in common proves the contrary ; 
for as they have different titles to a moi- 
cty only, ſo they could not each of them 
demiſe the whole. But joint tenants 
are ſeiſed per my & per tout and derive by 
one and the ſame title, and therefore 
each may be ſaid to demiſe the whole; 
and as they muſt join in an action for 
any violation of their poſſeſſion, ſo their 
leſſee 
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leſſee ſhall recover on their joint demiſe, 
And coparceners ſeem to ſtand on the 
ſame foundation and reaſon; becauſe 
both coming in as one heir, the poſſeſſion 
muſt be joint, as that of joint-tenants. 
But in the caſe of Milliner and Robinſon, Moor 682. 
it was allowed a good exception to the 
declaration, that the plaintiff declared 
that two coparceners demiſerunt; and 
therefore, to avoid any difficulty in thoſe 
caſes, the beſt way is for coparceners, 
joint-tenants, and tenants in common, 
to join in a leaſe to a third perſon, and 
for that leſſee to make a leaſe to try the 
title. 

A leaſe made by a guardian to try the Hard. 330. 
title of an infant ſeems good; for though ©" 


| ſuch leaſe may be voidable as to the in- 


fant yet a ſtranger cannot defeat it: and 
if the leſſee ſhould not be allowed to 
maintain his ejectment on ſuch leaſe, the 
infancy would deprive the minor of that 
remedy of puniſhing the treſpaſſer, which 
perſons of full age are intitled to ; which 


were to deny a minor the common right 


and privilege of other ſubjects. 
A man may bring an ejectment on a 40% 5 , 
Joint leaſe made by baron and feme of 2 


the lands of the wife, if the leaſe be G. Jae. 333. 

made by herſelf in perion, whether it be 

by parol or indenture; for the contracts 

of the wife, relating to her own eſtate, 

are but voidable during the coverture, 

that ſhe may have the benefit of __ 
after 


| 
| 


Cro, Jac. 617. 


Cro. Jac. 322. 


Yelv. 1. 
Brownl. 


248. 
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after the death of her huſband, if it 
ſhall be for her-intereſt to confirm them : 
but the huſband ought to join in ſuch 
leaſe, for the huſband and wife are con- 


ſidered in law as one perſon; and as thc 


former has an intereſt during coverture, 
in the property of the Jatter, the whole 


- proprietor would not join in the leaſe, 


without the huſband : and on ſuch joint- 
leaſe each may be ſaid to demiſe the 
whole, and the leſſce may maintain his 
ejectment on ſuch demiſe. But it is not 
neceſſary that the huſband and wife 
ſhould join in a leaſe, to try the title to 
the wife's eſtate ; for the huſband alone 
may make a leaſe for that purpoſe, be- 
cauſe during the coverture he hath pow- 
er over her property, and therefore all 
his contracts relating to it are good dur- 


ing his life; for his pleaſure muſt deter- 
mine her who hath reſigned her will to 


him : but after his death ſhe may avoid 


the leaſe. 


If the plaintiff declare on a joint-leaſe 


| by baron and feme, and the leaſe appears 


in evidence, to have been executed by a 
third perſon, by virtue of a letter of at- 
torney from the huſband and wife, ſuch 
evidence will not maintain the declara- 
tion; becauſe sHE cannot delegate a a 
third perſon, to act for her, who hath 


already devolved all power and autho- 


rity on her huſband. But though the 


letter of attorney 1s void as to the wife, 


yet 
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et it remains good as to the huſband ; 
hence it hath been held, that the leſſee 


may in this caſe FEI WR as ON the leaſe Cro. Jac. 517. 


of the hutband only. 


A topyholder may declare upon a leaſe — El. 469. 
for any number of years without forfei- © 18. 


ture: and that the leſſee of a copyhol- 


Latch 199. 
Hardr. 330. 


der, for a year, may have an ejectment, Lutws 803. 


there is no queſtion; for his eſtate is ; 


Co. 


warranted by the law of the land, and 4 Co. 26. a. 


it is the moſt ſpeedy way for him to re- 
cover the poſſeſſion. | 

Secondly, Of amending the declara- 
tion. 


If the cauſe be adjourned for difficulty Carb. 3. 


into the Exchequer-Chamber, ſince the ; 
court itſelf delays the plaintiff, they will 
upon a rule delivered to the defendant 
to ſhew cauſe to the contrary, enlarge 
the term, unleſs the defendant can ſhew 
very good cauſe to the contrary ; becauſe 
the defendant having entered into a rule 
to confeſs a leaſe, without mentioning 


the term, it muſt be underſtood to be 


ſuch a leaſe as is adapted for the trial of 
the plaintiff's title, eſpecially, ſince the 
defendant, by coming into the room of 
the caſual ejector, had delayed the plain- 
tiff from getting the poſſeſſion; for 
though it may be ſaid to be the plaintiff's 
fault for not delivering a declaration of 
a term large enough, whereon to get 
judgment; yet ſince the defendant de- 
lays him by the permiſſion of the court, 

H it 


Comb. 15 


Lit. 398. 


| 6 Mod. 130. 


Str. 1273. 


1 Sid. 24. 
5 Mod. 33. 
1 Mod, 252. 


Barnes 40 
edit. 186. 


+ Burr, 2449 
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it is not fit that, the original ſhortneſs 
35 the term ſhould turn to hie preju- 
ice. 

But this caſe is ſaid in Salleld to have 
been done by conſent of parties, that 1s, 

that the court would not take farther 
time to adjourn, and deliberate, where 
the term was near ſpent, unleſs the par- 
ties would conſent to enlarge it. Even 
where the parties were hung up by an 
injunction from the court of Chancery, 
the court refuſed to enlarge, the term 
without the conſent of the parties, be- 
cauſe that would be to eraſe and alter 
the record of the plaintiff's declaration, 
which they will not do without con- 
ſent. 

However, it appears that in a ſubſe- 
quent caſe, the term was enlarged with 
out conſent, from five to ten years. And 
the court hath changed the plaintiff in 
ejectment after the declaration delivered; 
and hath enlarged the term, where the 
cauſe hath been long in agitation: and. 


judgment hath been entered againſt the 


plaintiff after his death. 

At preſent, the general rule for amend- 
ing declarations in ejectment ſeems to be, 
that no ſuch declaration oan be amended 
before appearance ; nor afterwards, ex- 
cept in matter of form, And in a mo- 
dern caſe the demiſe was held to be a 
mere matter of form. 


VII. The 
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VII. The plea and general iffie. 


The general rule in the iſſue in this 
action is, that whatſoever bars the right 
of entry, is a bar to the plaintiff's title; 
therefore the plaintiff muſt prove ſeifin; 
within twenty years, in himſelf or his 
anceſtors ; or he muſt prove ſeiſin, in a 
third perſon, of a particular eftate in the 
land, and that he claimed within twenty 
years after the reverſion accrued; or that 
he was an infant, feme covert, non com- 
por, impriſoned, ot beyond the ſea, at 
the time'when the title accrued, and that 
he claimed within twenty yeats after he 
came of age, Tr. hence it is, that the 1 Bur. «1g 
defendant need not pleat the flatute'of 
limitations, as in other actions. 

A fine and nonclaim, or a diſcent caſt, 
which take away the entry, are good 
pleas in this action, in bar of the plain- 
tiff's right of entry. : 

So an accord with ſatisfaction is a good 305%. 57, 8. 
plea in ejectmient; for it is an action of ; co. 105. 
treſpaſs in its nature. | 

Ancient demeſne is likewife a good : Burr. 1045 
plea in ejectment; but leave muſt be 1d Rare 
had of the court to plead it: and the 18. 
affidavit; to obtain ſuch leave, muſt ſheẽ 
that the lands are holden of a manor, 
which mafior is ancient demeſne. 

Theſe ' pleas indeed are now ſeldom 
pleaded; for, according to the modern 

H 2 practice 
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practice in ejectment, the defendant, if 
he appear, 1s generally bound by the 
conſent rule, to plead the general iſſue 
of not guilty. But as this rule was in- 
troduced to anſwer the purpoſes of juſ- 
tice, it is ſometimes departed from for 
Carth. 180. ſimilar purpoſes; and therefore, where 
an ejectment was intended to try the 
right to a rectory, the defendant was ad- 
mitted to plead that he himſelf was rec- 
tor, and to traverſe the rectorſhip of the 
plaintiff's leſſor, in order by that mean, 
to bring the right in Suge: For the 
moſt part however, the defendant can 
only plead the general iſſue; which is 
therefore uſually left with the conſent 
rule, at the judge's chambers or the pro- 
Reg. Hil. thonotary's office: but if it be not ſo left, 
45. 18 Car, the plaintiff muſt give a rule to plead; 
2. B. R. and then, judgment may be entered fo 
want of a plea as in other actions, _ 


out a ſpecial motion in court by coun- 
cil. 

Sty. Rep. 367. An attorney of the court was, with 
another made nominal plaintiff in cat 
ment; and the court would not grant 
an imparlance to the defendant, becauſe 


the attorney claimed his privilege to 8 


anſwered the ſame term, on account of 
his being always reſident in court: but 
this way of r the cauſe is now 
diſuſed, ſince the delivery of a declara- 
tion to the caſual ejector, before the 

term, 


. 
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term, forces the defendant to iſſue the 
ſame term, which is equally expediti- 
ous. | 

In making up the iſſue, the firſt de- La. Raym, 
claration muſt not be varied from, ex 
cept in the defendant's name. 


VIII. The verdift, evidence, and new 
trial. 


Next follows the verde; but firſt it 
is obſervable, that if the plaintiff, after 
iſſue and before. trial, enter into part, 
the defendant may at the aſſizes plead 
this as a plea purs darrem continuance 1n 
bar to the plaintiff's action; but it is at Sie. 
the diſcretion of the judges, whether 267. 
they will receive it or not—though if 
they do, it ſtops the trial; and the plain- 
tiff cannot reply to it at the aſſizes, but 
the judge is to return it as part of the 
record of ii prius. | | 
If the defendant will not appear at alk. 289. 
the trial, and confeſs leaſe, entry, and 


_ ouſter, according to the rule, the prac- 


tice is to call the defendant and his at- 
torney, if he be within the rule, and 
on his non-appearance or refuſal to com -* 
ply with the rule, to call the plaintiff” 
and nonſuit him ; then, at the plaintiffs 
inſtance, the cauſe of the nonſuit is en- 
dorſed on the poſteu, which intitles the 
plaintiff to judgment againſt the caſual - 
| ejeQor, 


102 


Ld. Raym. 
219. 
Barnes 4to 
edit. 149, 
194, 


2 ventr. 355. 


2 Ventr. 195. 
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ejector, when the poten is returned into 
court. 

But where there are ſeveral defend- 
ants for the ſame premiſſes, and ſome of 
them appear and confeſs leaſe, entry, 
and ouſter, but others are difobedient to 
the rule and refuſe to appear, the prac- 
tice is to proceed againſt thoſe who do 
appear, and to enter a verdict for the 
reſt; but then the cauſe of that verdict 
is endorſed on the po/tea, which, as to 
them, intitles the plaintiff to judgment, 
againſt the caſual ejector. 

It was formerly holden, that if ſome 
of the defendants did not appear, the 
plaintiff could not proceed againſt the 
others who did, but that, in ſuch caſe, 
he muſt, have been nonſuited as to all of 
them ; hecauſe all the defendants not 
admitting the demiſe, and the plaintiff 
not. proying an actual entry and demiſe, 
he could not maintain his declaration ; 
hut if there appeared to be any covin 
between the perſon not appearing and 
the leſſor of the plaintiff, the court 
would ſtop the judgrflent. againſt the ca- 
ſnal; ejector for the part of him who ap- 
peared; becauſe a declaration was deli- 
vered to each of the defendants for his 
reſpectiye part, and therefore where ane 
of, them did not pay obedience to the 
rule, the plaintiff. had judgment againſt 
the caſual ejector for his part only. This 
practice however, was ſoon — 
od; 


EJ ECT MEN. 

0 ed; and another ſucceeded, by Which 
the plaintiff was permitted to SET 
againſt thoſe who appeared: but then 


if he were nonſuited on the trial, all the 
defendants \ were intitled to COSTS, 9 95 


„5 AM 


dant, with others, who was not concern- 
ed in the poſſeſſion, in order to ſave the 


ed, and the modern practice introduced, 14: Rara, 
in the reign of William the third. 
The plaintiff declared of an ejectment Cro. El. 13. 
of one hundred actes of land, and in 
evidence ſhewed a leaſe of forty acres 
only: upon this it was objected that the 
leafs did not ſupport the count ; but it 
was ruled that the ejectment was well 
brought for ſo much as was compriſed in 
the leaſe, and that for the reſidue the 
jury might find the defendant not guilty. 
So where the declaration in ejetment 1 Sid, 239. 
was of the fourth part of a fifth part 


. (in five parts to be divided) and the title 
of the plaintiff upon the evidence was, 
5 only to the third part of a fourth part 


of a fifth part (in five parts to be divided) 
which was only a third part of that which 
b was demanded in the declaration, the 
ö court determined that the verdict might 


he taken according to the title. 
V+ And 


194 
I. Burr. 330. 


Yelv. 114. 


Yelv. 166. 
1. Brownl, 


145. 
Owen 133. 
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And in a modern caſe, where the de- 
claration was for a morety and the verdict 
for a third part, the plaintiff had judg- 
ment according to the verdict ; for if more 
is laid, there 1s no reaſon why he ſhould 
not recover leſs: though the reverſe in- 
deed will not hold; viz. that if he de- 
mand leſs, he ſhall nevertheleſs be inti- 
tled to recover more. 

But it hath been holden, that if an 
ejectment be brought for an acre of land, 
and the metes and bounds are deſcribed 
on all ſides in the declaration, and the 


jury find the defendant guilty in half an 


acre of the land, this is a bad verdict, bo: 
cauſe of the uncertainty, of which 

or moiety the plaintiff ſhall have execu- 
tion; but if it had been in an action of 
treſpaſs, the verdict had been good; be- 
cauſe, as damages # tu are recoverable 
in that action, a treſpaſs proved in any 
part of the acre would have been ſuffi- 
cient. 

So where the plaintiff in ejectment de- 
clared upon the leaſe of an houſe, ten 
acres of land, twenty acres of meadow, 
and twenty acres of paſture, by the name 
of an houſe and ten acres of meadow, 
be the ſame more or leſs, and had a ver- 
dict, the judgment thereupon was ar- 
reſted : for the declaration was ſo repug- 
nant and uncertain that even the verdict 


could not help it; becauſe the land men- 


tioned i in the i is of a different 


nature 
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nature from that mentioned in!“! 
nomen beſides, the number of acres -13 
ſo different, that the words more or lefg 
cannot reduce it to any certainty, for it 
were unreaſonable to extend .them to 
twenty acres more than was mentioned in 
the per nomen. 

Upon a ſpecial verdict in ejectment, it 
ought to appear that the leſſor of the 
plaintiff might enter, at the time when 
he brought the ejectment. 

Next in order to be treated of is the 
NEW TRIAL, Which is grantable by the 
court, where the jury give their verdict 
_ contrary to evidence, and in other caſes. 
Here, however, it may not be amiſs to 
conſider the nature of that evidence, I 
mean as to ſome particular caſes only, 


which ſhould be adduced to a jury at n/t 


privs. But firſt, it ſhould be obſerved 
upon the channel of evidence, that a co- 
defendant cannot be admitted as a witneſs, 
either for, or againſt the plaintiff; and 
therefore if a mater ial witneſs againſt the 
- plaintiff be a nominal co-defendant, he 

ſhould ſuffer judgment to paſs againit him 
by default, which will effectually reſtore 
his teſtimony. For 1f he plead, and by 
that mean admit himſelf to be tenant in 
poſſeſſion, the court will not afterwards 
ſtrike out his name, on motion; though 
in ſuch caſe, if he conſent that a verdict 


be given againſt him for the premiſſes in 


his own poſſeſſion, there can be no reaſon 
why 


tos 


1 Burr. 119. 


Dormer v. 
Forteſcue, 


Mich, Jy G. 3. 


1 Burr. 119. 


1 Burr. 125. 
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why he ſhould not be a witneſs for ano- 
ther defendant. 

Having premiſed this, I ſhall now pro- 
ceed to the rules of evidence. And firſt, 
as ejectment is a poſſeſſory remedy, and 
only competent where the leſſor of the 
plaintiff may enter, it is always neceſſary 
for the plaintiff to ſnew that his leſſor 
had a right to enter, by proving a poſſeſ- 
fion within twenty years, in the leffor of 
the plaintiff or his anceſtors; or by ac- 
counting for the want of it, under ſome 
of the exceptions allowed by the ſtatute 
of limitations. But a leaſe under a power, 
in prejudice of thoſe in remainder, 1s not 
ſuthcient evidence of poſſeſſion ; for a 
ſurrender of ſuch leaſe might and ought 
to be preſumed at the trial, to let in the 
ſtatute. So it hath been holden that, in 
ejeAment for MINEs, evidence of being 
lord of a manor is not ſufficient proof of 
poſſeſſion; it being neceſſary to ſhew an 
actual poſſeſſion. For the ſame reaſon, a 
verdict in trover, for lead dug out of a 
mine, will not prove poſſeſſion of the 
mine; for that action may be brought by 
him who has the property only, without 
the poſſeſſion. | 

And though the defendant confef* leaſe, 
entry, and ouſter, yet he may deny that 
he is in poſſeſſion of the premiſſes for 
which the plaintiff contends, and' puts 
him to prove it; which if he cannot, he 


z. Wil, 220, muſt be nonſuited. So if the landlord 


have 
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have been made defendant inflead of his 

tenant, the plaintiff muſt prove the te- 

nant in poſſeſſion; for the defendant does 

not, by entering into the rule, confeſs 

himſelf to be landlord of any premiſſes, 

but of ſuch as were in the poſſeſſion of 

his tenant. But theſe muſt have been Doc ex dm. 
caſes where there were ſeveral tenants ; ; 3 _ 
for it has been ſaid, that if there be but Xe _— 
one tenant a defendant, the plaintiff need 

not prove him in poſſeſſion; becauſe, if 

he be not, why did he enter into the 

rule? 

Where the leſſor of the plaintiff claims 8. 7+. 

as DEVISEE of a term, he muſt prove the 
aſſent of the executor to the deviſe; but C. Lic. 249. 
where he claims as deviſee of a FREE- 
HOLD, it is not neceſſary to prove poſſeſ- 
ſion; for the law caſts the freehold on 
the deviſee: and though the heir may 
have entered before him and died, yet 
that will not bar his entry. 

If a man deviſe lands by force of the Rol. Abe.658, 
ſtatute of wiLLs, or by cuſtom, TE > + 
PROBATE of the will in the ſpiritual court 
cannot be given in evidence; for all their 
proceedings, ſo far as they relate to lands, 
are coram non judice; inaſmuch as they 
ha ve no power to authenticate any deviſe: Id. 4:. 
and therefore a copy produced under their 
ſeal, is no evidence in ejectment though 
it be only to prove the relation of father 
and ſon, by the father's will. For where 
the original is in being, the copy is no 

evidence, 


Ld. Raym 


Idid. 


Reb. 40. 115. 
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evidence, and the probate is no more than 
a copy, under the ſeal of the court. Yet 


to prove ſuch a relation, the ledger-book 
was allowed to be evidence; becauſe that 


was not conſidered merely as a copy, but 
as therolls of the court itſelf. And though 
the law doth not allow theſe rolls, to 
prove a deviſe of lands, where the claim 
is by the words of the deviſe, for the rea- 
ſons already given, yet when the will is 
only to prove a relation, the rolls of the 
ſpiritual court, which hath authority to 
inroll all wills, are ſufficient proofs of 
ſuch teſtament: for if there be ſuch a 
teſtament as appears by the rolls of that 
court, the relation is proved. 

But the cor of the ledger-book was 
not allowed to be read in this caſe; be- 
cauſe common practice had prevailed that 
it ſhould not: though Holt declared, that 
as the original would have been read as a 
roll of the court, without further atteſta- 
tion, it was fit that the copies alſo ſhould 
be read, and that the practice ſhould be 
altered. This praQtice ſeems to have been 
founded on a miſtaken notion, that the 
ledger-book is read as a copy, and there- 
fore the copy of it, is but the copy of a 
copy; whereas in truth it is read, as a 


roll of the prerogative court. And upon 


a ſam1lar principle, where a will remains 
in Chancery, by order of the court, a copy 
of it may be given in evidence; for then 


it becomes a roll of that court, and by 
con- 
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conſequence a copy of it is good evi- 


dence. 
When the will is produced, the uſual Per Lee eh. 


| 7, juſt. in An- 
way is to call but one witneſs to prove it; Ran, e 


but that is only, when no objection is fie. 

made by the heir: and though HE is in- 

titled to have them all examined, yet he 

muſt produce them; for the deviſee need 

produce only one, if that one can prove 

all that is requiſite. And though they 

ſhould all ſwear that the will was not duly 

executed, yet the deviſee may go into 

circumſtances, to prove. the due execu- 

tion. As was the caſe of Auſtin and cited by 14 

Willes, in which, notwithſtanding all the Hardwicke in 

witneſſes ſwore that the will was not duly — 

executed, the deviſee obtained a verdict. — 8 2. 
So much for the will and the evidence 1 Lev. 23. 

neceſlary to prove it. It is next to be 

noted that if the plaintiff make title un- 

der an aſſignment of a term by an admi- 

niſtrator, and cannot produce the letters 


of adminiſtration, the book of the eccle- 


ſiaſtical court, where the order of the court 


for granting them was entered, is evidence; 


or a copy of that book will be ſufficient. 


But the adminiſtrator ſhall not be permit- Cc. Elz. 13. 


ted to give ſuch a book, or a copy of it, 
in evidence, until he have proved that the 
adminiſtration, under the ſeal of thecourt, 
is loſt. 

Where the leſſor claims as HEIR at 
law of A. it is ſufficient to prove that 
A. was in poſſeſſion, and that the leſſor 


18 
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is his heir; for it ſhall be intended, pri- | Þ 
ma facie, that A. was ſeiſed in fee, till I 


the contrary appear. tl 
Gilb. Law of Where the leſſor claims as tenant by a 
— ELEGIT, he muſt not only prove the ol 


judgment, and, by the judgment roll, p 
that an elegit iſſued and was returned, tl 
but he muſt alſo prove the writ of elegit tl 
by a true copy thereof, and the inquiſi- n 
tion thereon; for it is the elegit and the tc 
inquiſition upon it, which carve out the IN 
term, and give the right of entry: the 
judgment roll being no more than a me- 1 
morandum that the e/eg#t iſſued and was I 
returned. For which reaſon; the copy th 
thereof is no evidence, it being but a co- L 
py of that, which is only a copy or me- P. 
Salk. 363. morandum of the thing itſelf. And 18 


14. m. ſhould it appear by the inquiſttion, that ee 
more than a moiety has been extended, W 
| the plaintiff cannot recover the poſſeſ- P 
ſion; for by this, the ſheriff having ex- ge 
ceeded his authority, the execution is not 
only voĩdable, but void. hi 
Salk. 563. Where the leſſor claims as convsEE of p! 
a ſtatute merchant, he muſt prove a co- fe 
py of the ſtatute, and of the capias ſi m 
laieus extent, & liberal, returned; for m 
though; by the return of the extent, an ec 
intereſt is/ veſted in the conuſee, yet the tc 
actual poſicfſion of that intereſt is acquir- 
ed by the /rberatt: hi 
| 81d. 222. If an ejectment be brought for a KRC. al 


TORY, the plaintiff ought to prove that er 


his 


EJECTMENT. 
his leſſor was admitted, inſtituted and 


inducted; that he read and; ſubſcribed; 


the thirty-nins articles; and declared his 
aſſent. to all things contained in the book 
of Common Prayer. Yet he need not 
prove a title in the patron; for inſtitu- 
tion and induction, upon the preſenta- 
tion of a ſtranger, is. ſufficient to bar 


him who has right in an ejectment, and 


to put the rightful patron: to his guare 
impe dit. 

But preſentation ought ta be proved; 
and inſtitution will not be ſufficient evi- 


dence: to prove: it; though it be recited in 
the letters of inſtitution; efpecially if 


induction or poſſeſſion have not followed. 


Proof however of a verbal preſentation 


is ſufhcient; though it cannot be prov- 


1711 


Id. 426. 
it Vent. 15. 


ed by him who preſented, even if he 


were only grantee of the avoidance. 
Probably, in ſuch caſe, evidence of a 
general reputation would be admitted. 

If the leſſor claim as lord of a manor, 
having a right by forfeiture, he muſt 
prove that he is lord; and that the de- 
fendant is a copyholder, and has com- 


Peters ex dm 
Epiſ. Winton 
v. Mills & al, 
per Tracey, 


Surrey, 1707. 


mitted a forfeiture : but the preſent- 


ment of the forfeiture need not be prov- 
ed, nor the entry or ſeiſure of the lord 
for the forfeiture. 

And to prove the defendant a copy- 
holder, the plaintiff muſt prove an actu- 
al admittance; for it will not be ſuffici- 
ent to ſhew a deſcent to the defendant 


and 


Ld Raym. 


726. 


| 
| 
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the leſſor, for the product 
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and that he paid quit-rents ; becauſe no- 
thing veſts in him before admittance, and 
an actual entry ; and therefore If, after 


admittance, he were to ſurrender with- 


out making an aQual entry, the ſurren- 
der would be void. 

Next as to the defendant's evidence. 

If the defendant prove a title out of 
the leſſor, it will be ſufficient, though 
he have no title in himſelf. But then he 
ought to prove a _— title out of 

oh of an an- 

cient leaſe, though for 1000 years, will 
not be ſufficient, unleſs he likewiſe prove 
poſſeſſion under it within twenty years. 

So if the defendant produce a mort- 
gage deed, where the intereſt has not 
been paid and the mortgagee never en- 
tered, it will not be ſufficient to defeat 
the plaintiff, who claims under the mort- 
gagor; becauſe it will be preſumed that 
the money was paid at the day, and con- 
ſequently that it is no ſubſiſting title: 
but if the defendant prove intereſt paid 
upon ſuch mortgage, after the time of 
redemption, and within twenty years, 
it will be ſufficient to nonſuit the plain- 
tift. 

In like manner, on the argument of 
the caſe of Lade v. Holford, Lord Mans- 


field declared that he, and many other 


of the judges, had reſolved never to ſut- 
fer a plaintiff in ejectment to be non- 
ſuited by a term outſtanding in his own 

, truſtee, 


— 
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truſtee, or a ſatisfied term ſet up by a 
mortgagor againſt a mortgagee; but 
would direct the jury to preſume it ſur- 
rendered. The fame doctrine is laid $ Burr: 1921: 
down in a ſubſequent caſe. And upon 659, pi. 12. 
the ſame principle it hath been holden, 
that receipt for rent by a ſtranger, is no 
evidence of poſſeſſion, ſo as to take it 


out of him in whom the right is; for it 


e is no diſſeiſin without the admiſſion of 
ff him who has right, even though the 
2 ſtranger ſhould make a leaſe to the te- 
I hant, by indenture, reſerving rent; un- 
e leſs he alſo make an actual entry. But 
if the tenant declare he is in poſſeſſion 
N for a ſtranger, it may be proper evidence 


t for a jury ; eſpecially if the ſtranger has 

; any colour of title. 

t As this action may ſometimes turn on 

— the queſtion of MARRIAGE, it may be 

t proper to notice the evidence which is 

; neceſſary either to prove, or avoid it. 
A marriage in fad? may be proved either 


; by a copy of the regiſter or by vv uoce 
f evidence of the ceremony, corroborated 
by circumſtances, indentifying the par- Burt f. Bar- 


ties. But, in z/zs action, it is not ne- Geo. z. 
ceſſary to prove a marriage in fact a E. R. N. 5. 
| reputed marriage will be ſufficient ; and "Ou 
that may be ſubſtantiated by cohabita- + Burr. 2958, 
tion, reputation, and other circum- 
ſtances, from which a marriage may be 
inferred. With reſpect to cohabitation, 
it is the practice to admit evidence of 

1 what 
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what the parties have been heard to ſay 
as to their being, or not being, married; 
inaſmuch as the preſumption ariſing from 
their cohabitation, is either ſtrengthened 
or weakened by ſuch declarations ; theſe 
however are not to be given in evidence 
dircaly, though they may be aſſigned 
by the witneſſes as a reaſon for their be- 
Lief. 

A ſentence in the eccleſiaſtical court, 
in a cauſe of jactitation, has been held 
to be conclufrbe evidence againſt a marri- 
age, till reverſed by appeal. But this 
determination may fairly be doubted; 
for a cauſe of jactitation is ranked as a 
cauſe of defamation only, and not as a 
matrimonial cauſe, unleſs where the de- 
fendant pleads a marriage ; and whether 
it continues a matrimonial cauſe through- 
out, as ſome ſay, or ceaſes to be ſo on 
failure of proving a marriage, as others 
have ſaid, ſtill the ſentence has only a 
negative and qualified effect, vi. That 
« the party has failed in his proof, and 
« that the libellant is free from all matri- 
% monial contra, as far as yet appears;” 
leaving it open to new proofs of the 
fame marriage in the ſame cauſe, or to 
any proofs of that or any other marri- 
age in another cauſe. And if ſuch a ſen- 
tence is no plea to a new fuit here, and 
docs not conclude the court which pro- 
nounces, it cannot conclude a court 
* hich receives the ſentence, from going 

into 
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into new proofs to make out that, or 
any other, marriage. 

« Legitimacy or illegitimacy” is ano- 
ther queſtion which frequently occurs in 
the action of ejectment; and here it is 
to be remembered, that the evidence of 
the reputed father is admitted in diſproot 
of the marriage; for whether he be the 
legitimate, or only the natural, father of 
the child, he is equally bound to main- 
tain it. And in like manner the evidence 
of the mother is admiſſible ; but if ſhe 
be a married woman, ſhe can only be 
admitted to prove ſuch facts, as cannot, 
in their nature, be proved by any other 
perſon; as incontinence, &c. But ſhe 
ought not to prove the want of acceſs 
by her huſband ; for that fact may be 
notorious to the whole neighbourhood. 
And it would be dangerous to encourage 
a married woman to baſtardize her iſſue, 
when perhaps her huſband may acknow- 
ledge their legitimacy. | 

In another caſe, lord Raymond would 
not ſuffer the wife's declaration, that ſhe 
thould not know her huſband by ſight, 
Sc. to be given in evidence, till after 
ſhe had been produced on the other 
ſide; becauſe the fact of marriage was 
not diſputed, but only the legitimacy. 
Vet in the ſame caſe, evidence was ad- 
mitted of the wife being a woman of ll 
ſame. 


] 2 In 


Burr. S. C. 
ü V. 27. 


Rex v. Read 
ing, Mich, 
8 G. 2. 
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In Lomax and Holmden, the marriage 
being proved, and evidence given of the 
huſband's being frequently in London, 
where the mother lived, ſo that acceſs 
was to be preſumed, the defendants were 
admitted to give eyidence of his inability, 
from a bad habit of body; but as that 
evidence only went to an improbability, 


and not to an impoſſibility, it was not 


Trin. 18. E. 
a Rot. 13. 


Cre, Jac. 541. 


deemed ſufficient, and thefefore the 
plaintiff had a verdict. 

It is not preciſely fettled what length 
of time that] be allowed for a woman to 
go with child after her huſband's death. 
In one caſe it was reſolved, that the iſſue, 
not being born till the end of eleven 
months after the death of the huſband, 
was not legitimate, being born poſt ulli- 
mum tempus multeribus pariendo conſtitu- 
tum. But in another caſe, where the 
huſband died the 23d of March, and the 
child was born the 5th of January fol- 
lowing, it was adjudged to be legitimate. 

Thus much as to the point of evi- 
dence ; it now becomes neceſſary to ad- 
vert to the latter part of the preſent di- 
viſion. 

After verdict, the ſucceſsful party is, 
of courſe, intitled to the judgment of 
the court ; but four days notice muſt firſt 


be given to the other party; within 


which time, if there was any defect of 
juſtice at the trial, by ſurprize, inad- 
vertence, or miſconduct, the court on a 


proper 


* 9 * *F ww 
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proper application, will ßend the judg- 


ment, and grant a NEW TRIAL. This 
is an indulgence which was not formerly 
allowed in the action of ejectment; be- 
cauſe the injured party might bring a, 
new ejectment: but as the courts became 
more liberal, they adopted this miaxim, 
with reſpect to new trials, that in all 1 Bur. 303 
caſes of moment where juſtice is not 
done upon one trial, the injured party + Burr. 2225. 
is entitled to another; in purſuance of 
which, it was at length eſtabliſhed, that 
new trials may be granted in ejectment 
as well as in other actions, where the 
party applying would ſuffer by a change 
of poſſeſſion. | 
But though new trials may be granted 5 Barr. 1445 
in ejectment, if the circumſtances of the 
caſe juſtify it, yet it is not every lip or 
miſtake that will be admitted as a ground 
for it, and more eſpecially if no injuſtice 
be done. | | 


IX. The Judgment and it's Incidents. 


The judgment in ejectment is a reco- Bur. 114, 
very of the poſſeſſion, (not of the ſeiſin 
or freehold), without prejudice to the 
right, as it may afterwards appear, even 
between the parties. He who enters un- 
der it, in truth and ſubſtance, can only 
be poſſeſſed according to right, prout lex 


poſtulat. If he has a freehold, he is in as 


2 freeholder : if he has a chattel-infereſt, 
he 
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he is in as a termor; and in reſpect of 
the freehold, his poſſeſſion enures ac- 
cording to his right. If he has no title, 
he is in as a treſpaſſer; and, without 
any re-entry by the true owner, is lia- 
ble to account for the profits. 


As the Verdict is the ground of the 


judgment, it ought not to be entered for 


Cro. Jac, 631. 


more land, or for different parcels, than 
the defendant was found guilty of by 
the verdict. But a variance between the 
verdict and judgment, occaſioned by the 
miſpriſion or default of the clerk in en- 
tering the judgment, is not fatal, but 
hath been amended by the court after a 
writ of error brought. As where tha 
Plaintiff had judgment, guod recuperet 
terminum, of a meſſuage and ten acres of 
land, and the verdict acquitted the de- 
tendant guoad the land; here, though 
the judgment was larger than the ver- 
dict, yet it was amended; becauſe the 
variance appeared to ariſe from a miſpri- 
ſion of the clerk, who had not purſued 
the verdict, which ought to have been his 
guide in making up the judgment, and 
no miſtake in point of law, in giving 
the judgment. And the party ought 
not to ſuffer for the clerk's miſpriſion, 
ſince the ſtatute of 8 H. 6. c. 12. gives 
the judges, in affirmance of their judg- 
ment, power to amend and reform, what 
in their diſcretion ſeems to be the milſ- 
priſion of their clerks. 

The 


BJECTMENT, 


The judgment in ejectment is either 
againſt the caſual ejector, or, againſt the 
tenant, upon a verdict: the former is 
generally before, the latter is always af- 
ter, an appearance. Where there is a 
verdict, the judgment may be conſidered, 
cither, where it is for the whole, or for 
part only, of the things demanded by 
the action; or, /econd/y, where there are 
ſeveral defendants or plaintiffs, and one 
of them dies. 

And fir/t, of the JopGmexT againſt 
the caſual ejector. 

This judgment is entered in the three 
following caſes: Firſt, where there is no 
appearance at all; ſecondly, where the 
landlord defends alone, inſtead of the 
tenant; thirdly, where the tenant, hav- 
ing appeared, refuſes at the trial to con- 
ſeſs leaſe entry and ouſter. 

Where there is no appearance at all, 
which may be known by ſearching the 
judges books in the King's Bench, and 


the prothonotary's plea book in the Com- 


mon Pleas, the plaintiff muſt draw up a 
rule for judgment with the clerk of the 
rules of the former, and with the ſe- 
condary in the latter, court; and then 
makes an 7ncrpiizr of the declaration on 
a double half-crown ſtamp, and alſo on 
a roll of that term: theſe he muſt carry 
to the clerk of the judgments in the 
King's Bench, and to the prothonotary 
in the Common Pleas, who, on ſeeing 
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the rule for judgment, will fign it ac- 
cordingly. But in the Common Pleas, 
the plaintiff muſt make out a warrant of 
attorney for the defendant, and carry it, 

with the other papers, to the prothono- 
tary, when he ſigns the judgment. 

If a judgment be ſigned againſt the ca- 
ſual ejector, and it be made appear that 
no declaration was rightly ſerved, the 
court will ſet it aſide. Alſo, where a 
judgment has been obtained againſt the 
caſual ejector, but no trial loſt, the court 
will, on payment of coſts, and the te- 
nant's entering into the common rule to 
confeſs leaſe, Sc. ſet aſide ſuch judg- 
ment, as in other actions; and not put 
the tenant to the charge and hazard of 


recovering back his poſſeſſion by another 


action. 

Secondly, Where the landlord defends 
alone, inſtead of the tenant, judgment 
muſt be entered againſt the caſual ejector, 
that the plaintiff after having tried his 
cauſe againſt the landlord, and ſucbeed- 
ed, may have the benefit of his verdict, 
and obtain poſſeſſion under the judgment 
againſt the caſual ejector, which under 
ſuch verdict he could not. 

Thirdly, Where the tenant, having 
appeared, refuſes, at the trial, to con- 
feſs leaſe, entry and ouſter, the judg- 
ment againſt the caſual ejector cannot be 
entered, till the po/fea be returned, on 


which 1s endorſed, that the nonſuit was 


for 
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tor want of confeſſing leaſe, &c.; for it 
does not appear that the defendant has 
not complied with the rule, till after the 
aſſizes, at which the cauſe was to have 
been tried, and therefore the judgment 
cannot be entered till the next term after 
ſuch aſſizes. 

Secondly, Where the plaintiff hath a 
verdiQ for the whole, or for your only, 
of the thing demanded. : | 

If the plaintiff have a dani for the 
whole, the entry of the judgment i is, that 


the plaintiff recuperet terminum verſus de- 
fendentem de & in tenementis prediftis & 


quod defendens capiatur. The firſt judg- 
ment of this kind ſeems to have been 
about 14 Hen. 7. For originally the plain- 
tiff recovered only damages in this action; 
becauſe terms for years were ſo entirely, 
at common law, in the power of the free- 
holder, that they were generally very 
ſhort, and often expired before the ſuit 
could be determined : but about the reign 
of king Hen. VII. terms began to ſwell 
to a great length, which neceſſarily and 
in reaſon altered the judgment. The re- 
medy had not been commenſurate to the 
injury, if the plaintiff could only have 
reco vered damages, when he had made 
out his title to a long term, which upon 


the face of the record muſt appear to the 


court to be ſubſiſting: and hence the 


judgment was quod recuperet termimum. * 
But 
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But if the judgment in ejedtment be 
entered quod recuperet pofſefronem ter mini 
yprædicli, this is as well as if had been re- 
cuperet ſermiuum preædictum; becauſe both 
ſignify the ſame thing, and the poſſeſſion 
itlelf is to be recovered on the habere fu- 
c, foffe{fronem : hence it is, that if the 
term expire pending the ſuit, the plaintift 
cangot recover the poſſeſſion; becauſe the 
court cannot give the plaintiff judgment 
for the land, When it appcars upon the 
tace of the record that his title to it is de- 
termined: yet he ſhall ha ve judgment for 
damages, becauſc the treſpaſs ſtill re- 
mains, 

So if a man bring an ejectment, and lay 
the demjſe on the firſt day of Odober, 
when he has a title, as ſuppoſe an eſtate 
for another's lite, and the 1ſt of January 


the ceftuy que vie dies, and then the title 


Judgment 


Bock 72, 3. 


appcar to be in the defendant,—the plain- 


tiff ſhall proceed in the action, and re- 
cover his damages; but he ſhall not re- 


cover the poſſeſſion, becauſe THaT, by 
the verdict, appears to belong to the de- 


fendant. The plaintiff recovers his da- 
mages, becauſe it appears that the defend- 
ant unjuſtly withheld the poſſeſſion, at 
the time the action was brought. 

If the plaintiff hath a verdict only for 
part, as for example, Where he declares 
of an ejectment ia D. and JL. and the jury 
find the defendant guilty in D. only, the 
judgment is, god r2cuperet lerminum in D. 

el 
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et guod defendens capiulun; but then for 


the other part, Whercof the jury acquit- 
ted the detendant, the judgment is, gzuod 
querens ful in miſericor di, et quod defendens 
eat inde fine dio. 

When the defendant was found guilty, 


the entry uſed to be guod defendens capia- 


tur; becaule the ejectment being a treſ- 
paſs v et arms, which is a breach of the 

cace, he who was found guilty of it 
uſcd to pay a fine to the king, for which 
at common law a capras pro, fine iſſued. 
This proceſs was miſuſed by the officers, 
who would outlaw the defepdant thereon, 
unleſs he compounded for the fine, Which 


Was uncertain in its nature; and the 


crown had no benefit by the fines, becauſe 
they were never created into the exche- 
quer. To prevent theſe abuſes, this pro- 
ceſs is now taken away by ſtatute, and 
the plaintiff is to pay the officer, in licu 
of the fine, the ſum of ſix ſhillings and 
eight-pence, which is to be allowed the 
plaintiff in his coſts, 
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ment upon an original in B. R. whereupon 
a writ of error was brought in parlia- 
ment; and now, to prevent error, it was 
moved to have the opinion of the judges, 
upon the fifth and ſixth of /Y7//am and 
Mary, which takes away the capias pro 
fine in caſes of this nature; “ Whether 


fince that ſtatute any judgment guod de- 
fenden 
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Jendens capiatur, ought to be entered on 
record in judgments on actions v7 et arms, 
&c. or whether any other ſpecial entry 
ought to be made in lieu thereof, taking 
notice of that ſtatute.” After debate it 
was held, that this new ſtatute having 
taken away the fine, no judgment of Ca- 
pratur ſhould be entered againſt the de- 
fendant, nor any thing in lieu thereof, 
but the clauſe ſhould be totally left out 
of the judgment. 

It ſhould therefore ſeem that this part 
of the judgment, guod defendens capratur, 
ſhould ſince that ſtatute be omitted. 

0:0, Ca", 4%6. In ejectment againſt baron and feme, 
the huſband was acquitted, and the wife 
found guilty, and the judgment was quod 
caprantur, and held good; becauſe that 1s 
only for the fine, which the huſband muff 
pay, for the wife cannot. 

co. cars. uod querens fit in miſericordra pro fel 2 
clamore is not peculiar to this action, and 
therefore need not here be infiſted on; 
hut it may be here mentioned, that if the 
plaintiff in gjectment declare againft three 
of ſeveral parcels, and one 1s acquitted 
of all, and the other two of part, but 
found guilty of the reſidue, it need not 
be twice entered that the plaintiff is in 
miſericordid ; that is, once pro falſa clamore 
againſt the perſon acquitted of all, and a 
ſecond time pro falſo clamore againſt the 
other two, who are acquitted of part. 

lt is ſufficient to ſay, that the plaintiff il 
77 
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in miſericordi4 quead all the defendants 
and then upon the face of the judgment 
it may r e be diſtinguithed, red- 
dendo ſingula fingulis. 

If the defendant be acquitted of part, 


and judgment be entered guod defendens 
fit quietus, quoad that part whereof he is 


acquitted, this is error; becauſe the judg- 
ment in this action is not final, as in the 
writ of right; nor docs it protect the de- 
fendant from any further ſuit, but only 
quits him againſt the title, ſet up by the 


21 


plaintiff in THAT adion. But ſince it Ceo. . 564. 


appears, that the plaintiff's demand was 
groundleſs as to that part whereof the de- 
tendant was acquitted, the judgment as 
to that part is, with great prgpriety, god 
defendens eat inde ſiue die; for the plain- 
tiff as to that has no farther cauſe to de- 
tain him longer in court. And if ofic of 


the defendants die after verdict, the plain- 


tiff, as hereafter will be ſhewn, ſhall have 
judgment againſt the ſurvivors on ſug- 


geſting his death: but then the judgment 


muſt be, that the ſurvivors capriantur ; 
and as to the perſon deceaſed guod guerens 
nil capiat, &c. a 

The latter part of this judgment, viz. 
quod querens nil capiat, &c. has however 
been held to be unneceſſary ; becauſe, on 
ſuggeſting the death, it is awarded by the 
court, © that further proceedings ſhall 


* ſtay againſt the perſon deceaſed.” 
Thirdly, 
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Thirdly, Where there are ſeveral de- 
fendants or plaintiffs, and one of them 
dics, how the judgmont is to be taken and 
entered. ; 

If there be ſeveral defendants, and one 
of them dies, after iſſue joined and before 
verdict, or after yerdi& and before judg- 
ment, {the plaintiff may proceed againſt 
the ſurvivors : but then he ought to ſug- 
geſt the death of the defendant on the 
roll, that is, on the pe roll; forgt is not 
neceſſary to enter the ſuggeſtion on the 
z17/t prius roll, unleſs it be to direct the 
judge between whom he is to try the 
iſſue, and that hc has juriſdiQion to try it. 

And if the plaintiff proceed to trial, and 
obtain judgment againſt all the defend- 
ants, without ſuch ſuggeſtion, it is error; 
becauſe there can be no verdict or judg- 
ment againſt a perſon not in being. This 
is to be underſtood, where ſeveral defcnd- 
ants take the joixT defence for the whole 
land demanded; for there they have a 
Joint title, and conſcquently the death of 
one cannot abate the action, becauſe the 
whole intereſt comes by ſurvivorſhip to 
the others; and then the plaintiff hath 
{till perſons before the court to defend the 
vhole, and may, upon the ſuggeſtion of 
the death of one of the defendants, pro- 
ceed againſt the reſt. But where the de- 
claration againſt the caſual cjeQor is for 
ieveral parcels, and theſe appertain to ſe- 
veral defeudants, and cach takes a defence 

LOr 
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for part only, there, upon the death of 
one of them, the plaintiff cannot proceed 
zzainſt the ſurvivors for aLL the land de- 
manded in his declaration ; for upon the 
defendant's appearing, each for a part. 
only, there are declarations delivered a- 
gainſt cach of them, guoad his part only; 
and theſe declarations make them in the 
nature of diſtin defendants, and conſe- 
quently, as to that part which was de- 
fended by the perſon deceaſed, there 1s no 
perſon in court, againſt whom judgment 
can be given, or execution taken out. 

So where there are ſeveral plaintiffs, 
and one dies before verdict, or judgment, 
the ſurvivors may proceed ; becauſe, 
where ſeveral declare on one leaſe, it ap- 
pears on the face of the declaration, that 
they have a joint intereſt, which on the 
death of one muſt ſurvive; and therefore 
the ſurvivors, having the whole intereſt 
in them, may procced for the recovery 
thereof. We may add to this, that an 


jectment is an action of treſpaſs, and if 


ſeveral commit a treſpaſs, and one dies, 
there can be no reaſon wherefore the reſt 
ſruld become diſpuniſhable for the treſ- 
paſs; and therefore they may be pro- 
ceeded againſt. So where an ouſter, which 
is a treſpaſs, is committed on the joint 
poſſſt of ſeveral, and one dies, as the 
joint intereſt ſurvives, it is juſt and rea- 
ſonable that the ſurvivors ſhould puniſh 
che injury which was done to the poſſeſ- 


ſion; 
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ſion; and therefore ſ urviving plaintiffs are 
allowed 10 proceed. 

But if one of the joint defendants die 
after iſſue joined and BE FoRE verdict, and 
the plaintift proceeds to trial againſt all, 
and afterwards ſuggeſts that one of the 
defendants died AFTER the verdict, which 
the other defendants admit to be true, on 
which the plaintiff hath judgment againſt 
the ſurvivors, who bring a writ of error, 
the court it ſeems cannot correct this after 
judgment given; becauſe the judgment, 
as it is given, muſt ſtand, the court hav- 
ing no power over it; at leaſt after the 
term in which it is given. And in the 
Exchequer Chamber they doubted if the er- 
ror, if ſuch there were, could be tried 
there; becauſe the ſtatute of nt privs 
did not extend to that court, which was 
newly created. 

In a later caſe it is ſaid, that if an eject- 
ment be brought againſt two, and iſſue be 
Joined, and then one of them dies, and a 
ventre is awarded as to both the defend- 
ants, and a verdict given againſt both, yet, 
upon ſuggeſtion of the death of one of 
them upon the roll, the plaintiff ſhall 
have judgment for the whole againſt the 
other. 

But, in ſuch caſe, it is certainly the 
better way, to ſuggeſt the death on the 
roll, before the trial; and to award a ve- 
aire to try the iſſue againſt the ſurviving 
defendant. ; 


EJECTMENT. 129 


If an ejectment be brought againſt ba- 7 Ro). Rep. 
ron and feme, and the plaintiff hath a Cro. Jac. 356 
verdict againſt both, but before judgment 
the huſband dies, the plaintiff, on ſug- 
geſting his death, may have judgment a- 
gainſt the wife; not only becauſe it is a 
treſpaſs committed by the wife, and there- 


fore ſhe is puniſhable for her own act, 


which is injurious to another; but be- 
cauſe, where the wife is found guilty of 
the ejectment, ſhe muſt either have ob- 
tained that unlawful poſſeſſion jointly 
with her huſband, and then it ſurvives, 
or elſe ſhe muſt have had the whole poſ- 
ſefſion in her own right; and in either caſe 
the plaintiff may puniſh her, and recover 
the poſſeſſion, which is wholly in her on 
the death of her huſband. 

Where there is but one plaintiff in 1 Rol. Abr, 
ejectment, and after verdict on a trial Ar 888 
BAR, but before judgment given, the 
plaintiff dies, yet the court may proceed 
to give judgment for him though he be 
dead; becauſe the judgment and verdict, 
being both in one and the ſame term, re- 
late to the firſt day of that term, at which 
time the plaintiff was alive. 

But if the trial be at 27, prius, and 
the plaintiff die after verdict and before 
the day in banco, no judgment can be 
given; becauſe the polea comes in, as of 
the term ſubſequent to the death of the 
plaintiff; and the judgment that is en- 


tered thereupon cannot, by any relation, 


K precede 
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precede the death of the plaintiff : con- 
ſequently the judgment, whether given 
for or againſt him, muſt be erroneous. 
This was at common law ; for now, by 
the 17 Car. 2. c. 8. it is enacted, that © the 
death of either party, between the ver- 
«dict and judgment, ſhall not be alledged 
« for error; ſo as judgment be entered 
e within two terms after the verdict.“ In 
the conſtruction of this ſtatute, it hath 


been holden, that if judgment be /igned 


Falk. 8. 
pl. 21. 


Mod. 252. 


3 Keb. 772. 


Brownl. 128 
to 133. 


though it be not entered on the roll, within 
two terms after the verdict, it is ſuffici- 
ent: and it hath likewiſe been holden, 
that if either party die er the com- 
mencement of the aſſizes, though before 
the trial, it is a caſe within the remedy of 
the ſtatute; becauſe the aſſizes are in law 
but one day. 

And formerly, though the death of the 
plaintiff abated the action, yet becauſe 
the leſſor of the plaintiff was looked up- 
on by the court to be chiefly concerned ix 
INTEREST, if there was any man of the 
ſame name with the plaintiff, the court 
would take him to be the perſon; andin 
ſuch caſe would not ſuffer the action to 
abate, becauſe the leaſe was made to the 

laintiff, only to try the title. And it is 


. faid that if the nominal plaintiff releaſe 
to one of the tenants in poſſeſſion, who is 


made defendant, ſuch releaſe is a good 
bar; becauſe the plaintiff cannot recovei 
againſt his own releaſe, ſince he is plain- 


tiff 
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tiff of record. But guere, if ſuch releaſe 
were pleaded, whether the court would 
not permit the leſſor of the plaintiff to 
change the name of the nominal plaintiff? 
for this releaſe is ſaid to be a contempt: 
_ At this day, the defendant cannot plead 
ſuch releaſe; becauſe he is tied down, by 
the rule, to rely on the general iſſue: but 
if he were to offer ſuch releaſe on the 
trial, I do not think it would be admit- 
ted to defeat the action; becauſe the courts 
will uſe every means, in their power, to 
diſcountenance the pradice of ſtealing 
away a nominal plaintiff. | 

Incident to the judgment are the cos rs, 
or expences of the action, which are there- 
fore, as next in order, to be treated of. 

If the tenant do not appear, and judg- 
ment is conſequently entered againſt the 
caſual ejector, the plaintiff has no other 
remedy for his coſts, than by an action 
for the meſne profits; in which they are 
recoverable againſt the tenant, as conſe- 
quential damages. 

But if the tenant appeaf, and is made 
defendant, under the uſual terms of con- 
feſſing leaſe, &c. and aftetwards, at the 
trial, refuſes to make that confeſſion, he 
is liable, upon the rule by which he was 
made defendant, to the payment of coſts; 
and if they are not paid, an attachment 
lies againſt him: and this is all the re- 
medy which the plaintiff has for his coſts, 
if he be nonſuited, by the defendant's 

K 2 not 
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not confeſling leaſe, &c. If the tenant ap- 
pear, and confeſs leaſe, &c. and a verdict 
is given againſt him upon the trial, the 
judgment thereupon is entered againſt the 
tenant; and upon that judgment, the 
plaintiff may take out execution, as in 
ordinary caſes: for this is nota caſe pro- 
vided for by the rule. 

By the words of the old rule it appears, 
that the original practice 77 banco regrs 
was, that upon not conſeſſing leaſe, &c. 
the defendant paid no coſts. And thus, 
the rule in the Xing Bench differed from 
that of the Common Pleas, which in ſuch 
caſe required the defendant to pay the 
plaintift his coſts, to be taxed by the 
prothonotary, thereon: but, zu banco regis, 
the rule only excuſed the plaintiff from 
the coſts of the non proſi in caſe the de- 
fendant did not, at the aſſizes, confeſs 
leaſe, &c; and therefore, in 13 Car. 2, 
upon a motion that the defendant ſhould 
pay coſts, for not confeſſing leaſe, &c. 
it was denied. But afterwards, the rule 
in the King's Bench came to be, that up- 
on the defendant's denying at the aſſizes, 
to conſeſs leaſe, Cc. the rule for con- 
feſſing it ſhould be carried to the maſter, 
who ſhould tax coſts upon it ; which coſts 
ſhould be demanded of the defendant, 
by ſome perſon having authority from 
the plaintiffs leffor, for ſo doing; and 
then, if the ſame were not paid, the 
court, upon affidavit and motion, would 

| grant 
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grant an attachment againft the defend- 
ant; for it was but reaſonable, that when 
the plaintiff was at an expence, to bring 
his cauſe to a trial, the defendant, who 
deprived him of the benefit of that trial, 

ſhould pay his coſts; hence it was, that 
the practice in the King's Bench was al- 
tered, in compliance with that of the 
Common pleas, that the whole buſineſs of 
ejectments might not run through the 
latter court. 

The leſſor of the plaintiff died nx rFoRE 2 WI. x, 
THE COMMISSION-DAY of the aſſizes, yet 
the cauſe was called on, and the plaintiff 
was nonſuited, becauſe the defendant did 
not confeſs leaſe, Sc. The court being 
afterwards moved, that the prothonotary 
might tax coſts, upon the conſent rule, 
for the executor of the plaintiff's leffor, 
it was holden that he was not intitled to 
coſts, the rule being merely perfonal. But Barnes 4to ed. 
in another caſe, where the plaintiff's leſ- ''7 
for died, a FTER THE TRIAL of the cauſe, 
it was ordered that the defendant ſhould 
pay, to the reprefentativeof the plaintiffs 
leffor, the cofts which had been taxed on 
the conſent rule. 

Where a verdict is given for the de- Mich. 6 Geo, 
fendant, or the plaintiff is nonſuited, for Tin, and 
any other cauſe than that of the defend- Baily, 
ant's not confeſſing leaſe, &c. the defend- 


ant muft tax his colts on the poſtea, as in 


other actions, and ſue out a capras ad /a- 


ligfaciendum for the ſame againſt the plain- 
| tiff. 
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tiff, which he muſt ſhew, under ſeal, to 
the plaintift's leſſor, and at the ſame time 
ſerve him with a copy of the conſent 
rule; and then, if the plaintiff's leſſor, 
being required, refuſe to pay the coſts, 
the court, on motion, will grant an at- 
tachment againſt him. 

The plaintiff in ejectment, though he 


be but nominal, yet if he be not found, 


or if he be not able to pay the coſts, the 
attorney or ſolicitor is liable, and may be 
committed until he Pay them, or produce 
a ſufficient plaintiff. 

So if a ſtranger carry on a ſuit in ano- 

ther's name, who has title, and yet is ſo 

r that he cannot pay the coſts; in caſe 
he fail, the court, upon an affidavit of 
this matter, will order the perſon, who 
carried on the ſuit, to pay coſts to the 
defendant. 

If baron and 8 be leſſor in eject- 
ment, and the baron dies after entering 
into the rule, the feme is notwithſtand- 
ing liable to the payment of coſts; be- 
cauſe coſts are to be paid by the leſſor of 
the plaintiff, and both of them are in the 
leaſe. 

If a man has a verdict in ejectment, and 
coſts are taxed, and an attachment iſſues 
for the nonpayment of thoſe coſts, the de- 
fendant ſhall not have an ejectment againſt 
the plaintiff IN THE SAME couRrT, till 
he has paid the coſts; becauſe every court 
can inforce obedience to their own _ 
an 


der a former ejectment in ANOTHER court, 
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and they will ſee that obedience paid, be- 
fore they ſuffer a man to proceed in a 
cauſe of the ſame kind. Yet it was an- Sid. 2 . 
ciently ruled, that a man might bring a 
new ejedtment IN ANOTHER COURT, 
without coſts paid; and the reaſon aſ- 
ſigned was, that another court cannot 
take cognizance of the rules of a diſtin 


court. This diſtinction is now done away, Salt. 253. 
and the courts of We/tmjnſter-hall conſi- Peres ef. 
in the ſame light as a former ejectment in 

the 8AME court; and therefore, they will 

ſtay the proceedings in a new ejectment, 

till the coſt of the former ſhall be paid; 

as well where the former ejectment was 

in ANOTHER, as Where it was in the 

SAME Court. 

But the principle of this rule is the 4 Med. 335. 
vexation of the party; and therefore if 
the DEFENDANT, againſt whom there has 
been a verdict in a former ejectment, bring 
a new ejectment againſt the former plain- 
tiff, for the ſame premiſſes, the court will 
not ſtay the proceedings in ſuch new 
ejectment, till the payment of coſts in 
the former. Yet no new ejectment can S, 28. 
be brought by the defendant after a re- 
covery againſt him, till he has quitted 
the poſſeſſion, or the tenants have at- 
torned to the plaintiff. 

So where the leſſor of the plaintiff was Barnes 4to ed, 
in cuſtody, under an attachment for the 
non-payment of coſts in a former eject- 

| | ment, 
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ment, and he brought a new ejectment, 
upon the ſame demiſe, the court refuſed 
to ſtay the proceedings therein, till the 
coſts of the former ſhould be paid. 


X. The writ of error. 


If the defendant do not at the trial 
confeſs leaſe, entry and ouſter, according 
to the rule, when he has accepted a de- 
claration, he cannot have a writ of error; 
becauſe the judgment in ſuch. caſes is 

againſt the caſual ejector, and therefore 
the defendant not being a party to the re- 
cord of that judgment, cannot have a 
writ: of error thereon : and if the defend- 
ant bring a writ of error in the name of 
the caſual ejector, ſuch ejector, being a 
friend to the plaintiff's leflor, may releaſe 


the errors; or, upon a motion for a nor 


pros, the court will order it to be en- 
tered; But in a writ of error from an 


inferior court, in the caſual ejector's 


T. Raym. 93. 
1 Keb. 705. 


740. 


e the court will not enter a on pros, 

h his releaſe of errors be ſhewn; 
— they ought not to proceed in this 
oompendious way, by confeſſing leaſe, 
Sc. So if an infant be tenant in poſſeſſion, 
and the plaintiff obtains judgment againſt 
the — ejector, for not confeſſing leaſe, 
Sc. and the infant brings a writ of error 


in the caſual ejector's name, and the de- 


fendant in error ſets up a releaſe from the 
caſual ejector; upon making out this to 
E | SANE 
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be the caſe of an infant, the court, on 
motion, will not ſuffer 1uck a releaſe to 
be pleaded in bar of the writ of error; 
becauſe no laches are imputable to the 
infant, for not confeiſing leaſe, Sc. and 
therefore here they renew | the old practice, 
of ſuffering the defendant below to carry 
on the ſuit, in the caſual ejedlor s name 
to the end. 

By the 16 & 17 Car. 2. c. 8. it is enact- 
ed, that © no cxecution ſhall be ſtayec 
by writ of error, upon any judgment, 
« after verdict /n ejectrone firm @, unleſs 
« the plaintiff in ſuch writ of error ſhall 
become bound, in a reaſonable tum, to 
pay the plaintift in ejectment all ſuch 
* colts, damages, and ſums of money, 
* as ſhall be awarded to ſuch plaintiff 
* upon the judgment being athrmed, on 
* a nonſuit or diſcontinuance had.” 


And by another clauſe. of the ſame Ses. 4. 


ſtatute, © in caſe of affirmance. diſcon- 
«* tinuance, or nonſuit, the courts are to 
iſſue a writ, to inquire as well of the 
meſne profits, as of the damages by any 
«* waſte committed, after the firſt judg- 
* ment; and are thereupon to give judg- 
* ment, and award execution, for the 
2 fame. and alfo for coſts of ſuit.” 

This act does not extend to any writ of 
error, brought by any executor or admi- 
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niſtrator. And it hath been held that the 12 Mod. zs. 


plaintiff in ejcctment may bring an action 
of treſpaſs for the meſne profits, pending 


a writ 
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a writ of error; for it may be that the 
writ of error was ouly brought for delay; 
but ſuppoſing it to be otherwiſe, and 
that the plaintiff ſhould recover for the 
meſne profits, ſuch recovery may be given 
in evidence to the jury, on a writ of en- 
. quiry, to leſſen the damages. 
—_— In like manner, it hath been holden that 
. the plaintiff may enter, pending the writ 
of error upon a judgment in ejectment, 
if he can find the poſſeſſion vacant; for 
the writ of error binds the court, not 
the right of the party: but he muſt take 
care that he do not enter with force. 
Ventr.15s., An adminiſtrator brought a wric of 
1 Mod, 77. 
Mod. 244, error, upon a judgment in ejectment a- 
36 375 gainſt his inteſtate; and though the judg- 
Carth. 281. ment was affirmed, and the writ of error 
Aunaly 357. was brought in delay of execution, yet, 
it was holden that the adminiſtrator ſhould 
der. not pay coſts: the reaſon is, that he is 
not bound by the judgment, but only the 
aſſets of the deceaſed. And beſides, as 
the adminiſtrator acts i auter droit, he is 


not preſumed to bring the writ of errar 


merely for delay. 
1 
XI. Of the execution. 

When the judgment in ejectment was 
extended to a recovery of the term itſelt, 9 
(the judgment e ee being only for h 
damages) it of _ uence gave birth to e 


the habere facras poſſe ſftonem, in this action. 
In 
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In real actions, where the freehold was 
recovered, the demandant had execution 
by the writ of habere facias ſeiſinam; — 
in ejectment therefore, it was but juſt 
that a ſimilar remedy ſhould be permitted 
to the plaintiff; who, as he now had 
judgment to recover the poſſeſſion of the 
land, might put the ſentence of the law 
in execution, by virtue of the habere facias 
pcfſe hionem. | 
Where the landlord is admitted to 
defend inſtead of the tenant, and judg- 
ment is conſequently entered againſt the 
caſual ejector, with a ſtay of execution till 
further order, if the landlord be after- 
wards nonſuited for not confeſſing leaſe, 
Sc. or if a verdict be given againſt him 
upon the trial, the plaintiff muſt move 
the court for leave to take out execu- 
tion againſt the caſual ejeQor ; and the 
day of ſhewing cauſe againſt the motion, 
is the proper time for the landlord to 
make his ſtand againſt the plaintiff's 


| —_— out execution, and getting into 


poſſeſſion. 
In the writ of execution is to be con- 
ſidered, 
Fit, When the writ is to be ſued. 
Secondly, Flow it is to be executed. 
Thirdly, How the plaintiff is to be 
quieted, and what relief he has, when 
his poſſeſſion is diſturbed after execution 
executed. 


At 
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At the common law if the plaintiff, 


after he had obtained judgment in any 
PERSONAL action, had lain quiet, and 
had taken out no proceſs of execution 
within the year, he was put to a new 
original upon his judgment ;—as in an 
action of debt, writ of annuity, or other 
perſonal action, where in debt or damages 
were recovered: but in REAL actions, 
where land was recovered, the deman- 


dant after the year might take out a 


are factus to revive his judgment. The 
reaſon-of the difference ſeems to be, be- 
cauſe the judgment being PARTICULAR, 
inthe RBAL action, — the lands, with 
a certain deſcription, the law required 
that the execution of ſuch judgment 
thould be entered on the roll, that it 
might be ſeen whether execution was 
delivered. af the ſame thing of which 


judgment was giyen; for which reaſon, 


if- there was no execution appearing on 
the roll, a ſcrre facias iſſued, to ſhew 
cauſe why execution ſhould not iſſue. 
But where the action was PERSONAL, 
no. /cire facias was iſſuable by law on the 
judgment, becauſe in ſuch action there 
was no judgment for any particular 
thing, with which the execution could 
be compared; and therefore after a rea- 
ſonable time, which was a year and a 
day, it was preſumed to be executed: 
and for that reaſon the law allowed the 
party no ſcire facias, to ſhew cauſe why 


there 


+ > > — 
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there ſhould not be execution; but if 
the party had ſhpt his time, he was put 
to his action on the judgment, and the 
defendant was obliged to ſhew, how that 
debt, of which the judgment was evi- 
dence, had been diſcharged. 

To remedy this, and to make the 
forms of proceeding more uniform in 
both actions, the ſtatute of Weſtminſter 
2. c. 45. gave the ſcrre facias to the plain- 
tiff, to revive the judgment, where he 
had omitted to ſue execution, within the 
year after judgment was obtained. The 
words of the act are, uod ea gue in- 
e venmuntur irrotulata coram eis qui recor- 
% dum habent, five ſervitia aut conſuetu- 
„ dines recognite, aut alia quacungue ir- 
* rotulata, ft recens fit cognitio, viz. infra 
* annum, ſlatim habeat conquerens breve 
de executrone illius recognitionrs, & 
« forte à majore tempore tramſacto fatta 
« fuerit illa recognitio, pracipratur vice- 
% comiti quod ſcire faciat, &c.” It has 
been doubted, on theſe words, whether 
a ſcire facras lay to revive a judgment in 
ejectment for the land; not only becauſe 
the term or poſſeſſion was not, at the 
making of this act, recoverable in the 
action, and therefore the act could not 


2 Inſt, 469, 


be ſuppoſed to provide for it; but alſo, 


becauſe the words of the act ſeem to 
confine the ſcire fucias to thoſe judg- 
ments, where only debt or damages were 
recovered. Upon theſe reaſons I take the 
| reſolution 


1 Sid. 3c, 
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reſolution in Serin to be grounded; 
becauſe though upon a jud;ment in 
ejetment, there may go a /cire facias 
after the year for the damages, yet ſays 
the book, it is not abſolutely neceſſary 
that there ſhould be a /cire facias as to 


Salk. 25K, e 

Ges. the land. The practice however ſeems | 

E to have prevailed otherwiſe; and there 
706. ſeems to be a reaſon for the practice. 


The words of the act are, /rve ſervitia 
« five conſuetudines, ſive alia quæcunque 
* trrotulata, - hich ſhould comprehend 
all judgments, and give the like remedy 
on them by /cire facias, as the deman- 
dant had on a judgment on a real action 
at common law; and therefore if the 
plaintiff in ejectment, after the year, 
take out an execution without the /cire 
facias, the court will award a writ of 
reſtitution, gura erronice emanavit. 
The reaſon why the plaintiff is put to 
his ſerre facias after the year is, becauſe 
where he lies quiet ſo long after judg- 
ment, it ſhall be preſumed that he hath 
releaſed the execution; and therefore 
the defendant ſhall not be diſturbed in 
his poſſeſhon, without being called up- 
on, and having an opportunity in court 
of plcading the releaſe, or thewing cauſe, 
if he can, why the execution ſhould 
not go, 
z Inft. 378. But there is another reaſon for this 
| doctrine, which is, that after the year 
and a day, the plaintiff and defendant 
| are 
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are both out of court; for the warrant Gilb. Law of 


of attorney is only guouſgue placitum ter- 
minetur, and the defendant's placilum is 
determined by the judgment, but as to 
the plaintiff, ye remains in court for a 
year and a day afterwards, either to re- 
ceive and acknowledge ſatisfaction, or 
to take out proceſs in order to obtain it. 
The year and a day was the ancient term 
for the tenant to dem nd the inveſtiture, 
and to do fealty, in the lord's court; 
and, if it was not done within that time, 
the feud was loſt: ſo that this ſeems to 
have been. the general time, by which 
laches were computed, in the old law. 
Accordingly we find, that, at the com- 
mon law, upon a fine, or final judgment 
in a writ of right, the party grieved 
could only claim within a year and a 
day ; the ſame time was allowed for con- 
tinual claim, and for many other pur- 
poſes. In like manner, this was the 
time during which the acts of the court 
remained in force, and therefore, after 
this time, all proceedings were ſaid to 
be aſleep, till a new day in court was 
given to the parties, by ſcire facias. 
Though there is only a year and a 
day to execute the judgment, yet if exe- 
cution be taken out within, and conti- 
nued beyond, the year, there is no oc- 
caſion for a ſcire facias; for then, there 
can be no preſumption that the plaintiff 
has releaſed the execution : becauſe there 
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appears to be an execution duly taken 
out; and it is the fault of the ſheriff, 
that it was not executed. 

But if the plaintiff die within the 
year and a day, his executors cannot 
take out execution without a ce facras, 
becauſe they are not parties to the Jude. 
ment. Though if an execution be 
perly ſued out in the life time of the 
teſtator, the ſheriff may execute it after 
his death ; becauſe it is an authority from 
the court, and not from the party. It 
hath alſo been held that the writ of poſ- 
ſeſſion, in ejectment, ſhall have relation 
to its teſte; and therefore, though it be 
not actually ſued out till after the death 
of the leſſor of the plaintiff, yet if it be 
teſted before his death, it is regular. 

If the plaintiff hath judgment with 
ſtay of execution for a year, he may, 
after the year, take out his execution 
without a /cire facias; becauſe the delay 
is by conſent of parties, and in favour 
of the defendant : and the indulgence of 
the plaintiff, ſhall not turn to his preju- 
dice, nor ought the defendant to be al- 
lowed to take any advantage of it, when 
it appears to be done for his advantage, 
and at his inſtance. 

But it ſeems that this delay of execu- 
tion, being only the compromiſe or agree- 
ment of the parties, 1s never entered on 
the roll; and therefore after the year, 
the plaintiff ought to move the court for 
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a /cire facias, leaſt the execution ſhould 
be defeated, quia erromt emanavit. 

80 if the defendant bring a writ of 
error, and thereby hinder the plaintiff 
from taking bis execution” within the 
year, and the plaintiff in error is non- 
fuited, or the judgment affirmed, the 
defendant in error may proceed to exe- 
cution after the year, without a ſcire /@- 
cras ; becauſe the writ of error was a f- 
perſedeat to the execution, and the plain- 
tiff muſt acquieſce till he hears the 
judgment above. Beſides, while the 
cauſe is depending on the writ of error, 
it is ſil} / judice, whether the plain- 
tiff ſhall recover the land or not; and 
the year for the execution ought to 
be accounted from the final judgment 
given. 

Indeed in one caſe it is laid down, 


that if a writ of error be brought AER 


the year is clapſed, and thereupon the 
former judgment be affirmed, ſuch af- 


| firmance will revive the former judg- 


ment, and enable the party to take out 
execution without a /cire facras. But 
from that caſe it ſeems, that if the plain- 
tiff in error be nonſuited, or the writ of 
error be diſcontinued, there can be no 
execution of the former judgment with- 
out a ſcire facias. So if the plaintiff be 
reſtrained by injunction out of chancery, 
for a year, he can not take out execu- 
tion after the year without a /crre facras, 
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becauſe the courts of law do not take 
notice of injunctions, as they do of writs 
of error: beſides, it might be no breach 
of the injunction, to take out execution 
within the year, and continue it down 
by vicecomes non miſit breve, Which 1t 
ſeems cannot be done in the caſe of a 
writ of error ; becauſe that removes the 
record out of the court where the judg- 
ment was: and therefore there can be 
no proceedings below, till it be affirmed 
and returned to the inferior court. 
To a ſire facias, to have execution 
for land and damages, the defendant 
pleads an entry into the land after judg- 
ment, and before the ire facias iſſued; 
this was held an ill plea, becauſe the 
defendant did not anſwer to the da- 
mages as well as to the land, which were 
both compriſed in the ſcire facias; and 
therefore, the plaintiff had judgment to 
take the writ of execution for both land 
and damages: becauſe if he does not defend 
the whole, there muſt be an execution 
according to the judgment remaining on 
record. And in this it differs from a 
debt in pars, where if a man plead to 
part only,” the plaintiff muſt take judg- 
ment as to the reſidue, otherwiſe it will 
work a diſcontinuance. _ _ - : 
kein ist. Tenant for years had judgment in 
ejectment, and after the term had incur- 
red, he brought a ſcire facias quare exe- 
cutionem habere non debet of the land, and 
| his 
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his damages and coſts; the defendant 
demurred ; and it was held by the court, 
that though the plaintiff might have had 
a ſcire facias for his damages and coſts, 
yet this /cire facias being for the term 
likewiſe, which was incurred, was there- 
fore ill; and a new /czre facias ought to 
iſſue, It was afterwards argued by Holt, 
that the /crre facias in this caſe, was 
good for the damages; but the court 
were of a different opinion, and accord- 
ingly a new /ctre facias was granted. 

Secondly, How the writ 1s to be exe- 
cuted. 
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The words of the writ are, © guod Co. 91. b. 


«* habere factas poſſe/Jionem,” ſo that there 
muſt be a full and actual poſſeſſion given 
by the ſheriff, and conſequently all pow- 
er neceſſary for this end muſt be given 
him; therefore if the recovery be of a 
houſe, the ſheriff may juſtify breaking 
open the door, if he be denied entrance 
by the tenant; becauſe the writ cannot 


be otherwile executed. 


If the plaintiff recover ſeveral meſ- 
ſuages, in the poſſeſſion of different per- 
ſons, the ſheriff muſt go to each houſe, 
and deliver the poſſeſſion thereof; which 
is done by turning the tenants out of 
each of the houſes. For the delivery of 
the poſſeſſion of one meſſuage in the 
name of all, is not a good execution of 
the writ, becauſe the poſſeſſion of one te- 
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nant is not the poſſeſſion of the other, 
each having a ſeveral poſſeſſion. 

But it ſeems by Rollt, that if all the 
meſſuages had been in the poſſeſſion of 
one tenant, it had been ſufficient to give 
poſſeſſion of one in the name of all; but, 
without doubt, the ſureſt and beſt way 
is for the ſheriff to remove all the te- 
nants entirely out of each houſe, and 
when the poſſeſſion is quitted, to deliver 
it to the plaintiff. For if the ſheriff 
thruſt out all the perſons he can find in 
the houſe, and give the plaintiff, as he 
thinks, quiet poſſeſſion, and after the 
ſheriff is gone there appear to be ſome 
perſon lurking in the houſe, this is no 
good execution ; and therefore the plain- 
tiff may have a new habere facras, be- 
cauſe he never had execution. 

Where the recovery is of land, and 
there 1s more demanded than recovered, 
as ſuppoſe the demand to be for five 
hundred acres, and a verdi& and judg- 
ment only for an hundred acres,—it 
ſeems doubtful how the ſheriff is to give 
execution. Rolle ſays it is ſufficient to 
give the plaintiff poſſeſſion of two or 
three acres, in the name of the whole. 
This indeed ſeems to be the ſafeſt way 
for the ſheriff, becauſe he executes the 
writ at his peril; and therefore if he 
give pofſeſſion of any land not recover- 
ed, and not in the habere facras poſſe/- 
fronem, he is a treſpaſſer, and may be 

g 1 puniſhed 
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uniſhed in an action of treſpaſs. —But 
— the habere facias is to give the 
plaintiff the benefit of his judgment, 
and that cannot be done without an 
actual poſſeſſion be giyen of the whole 
antity, it hath been held, that the 
| ſheriff doth not diſcharge his duty by Pata. 485 
ziving one acre in the name of all, but 
he ought in ſuch caſe to ſet forth all the 
acres in particular: for to have it other- 
wiſe; would be to leave the execution 
uncertain, and conſequently not to give 
the plaintiff the full benefit” and advati- 
tage of his judgment. At this day, 1 Burr. 269. 
wever, the practice is, for the plan- 
tiff to give the ſheriff ſecurity to indem- 
nify him from the defendant; and then 
for the ſheriff to give execution of what 
the plaintiff demands: but if the plain- 
tiff take more than he has recovered, 
and ſhewn title to, the -court will a it 
right, in a ſummary way. 
If the execution goes to the ſheriff, el. Rep. 
for twenty acres, it ſeems the ſheriff , Rel. Abr. 
muſt give twenty acres, according to the 9%. 
common eſtimation of the county where 
the lands lye. | 
Thirdly, How the plaintiff is to be 
quieted, and what relief he has, when 
his poſſeſſion is diſturbed after execution 
executed. 
And here it is farther obſervable, that: Keb. 245. 


Palm, 28 
the writ of execution is only returnable ; Rol. Rep, 


at the election of the plaintiff; and the 358. 


court 
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4 $24. 27. court at the inſtance of the defendant, 
253, will not direct the writ to be returned. 
This ſeems to be left to the choice of 
the plaintiff, that he may do what is 
moſt for his advantage, in order to have 
the full benefit of his judgment ; and 
the beſt way to effect that is, to ſuffer 
him to renew the execution at his plea- 
ſure until a full execution be had. But 
the plaintiff cannot renew execution, 
after one habere facias is returned and 
filed, becauſe it then appears on record, 
that the plaintiff hath had the benefit of 
his ſuit, andthen the new execution is but 
aclum agere, and conſequently ſuperflu® 
ous; and therefore the court will not 
oblige the ſheriff to make any return, 
unleſs at the deſire of the plaintiff. 

2 Brownl. If the writ be returned by the ſheriff, 

2255 though not filed, it ſeems no new habere 
facias can iſſue; becauſe when the re- 
turn is made, it becomes a record, 
which the court then becomes entitled 
to. 

Palm. 289. But -- the. writ is neither return— 
ed nor filed, there is then no act of re- 
cord by which it can appear to the 
court that the plaintiff hath had any 
benefit of his judgment; and therefore 
upon a ſuggeſtion that vicecomes non miſi 
breve, the plaintiff is entitled to a neu 
writ, becauſe the omiſſion of the officer 

ſhall not turn to the plaintiff's delay ot 
_ prejudice. —But the new writ cannot 


iſſue 
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iſſue until the return of the firſt writ 
be out, becauſe until the return be paſt, 


non conſtat to the court, but the ſheriff 


may do his duty, and the 7 050 there- 
by have the full benefit of his judgment, 
and then there can be no occaſion for a 
new habere facias. 
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If the officer be diſturbed i in the exe- 6 Mod. 29. 


cution of the writ, on an affidayit the 
court will grant an attachment againſt 
the party, whether he be the defendant 
or a ſtranger; becauſe the writ is the 
proceſs of the court, and any diſtur- 
bance given to the execution of it, is a 
contempt to the authority of the court 
from whence it iſſues ; and as ſuch, will 
be puniſhed by the court. The proceſs 
is not underſtood to be executed, nor the 
execution compleat, until the ſheriff and 
his officers be gone, and the Paint 
left in quiet Mon. 


But after poſſeſſion given, either on | Keb. 155. 


the habere factas, or by the agreement of 755. 


the parties, the law ſeems to make a 
difference, where the plaintiff is turned 
out of poſſeſſion by the defendant, and 
where by. a ſtranger. When it is done 
by the defendant himſelf, the plaintiff 
may have either a new habere facras, or an 
attachment; becauſe the defendant him- 
ſelf ſhall never xy Hts owN acT keep 
the poſſeſſion, which the plaintiff hath re- 
covered from him BY DUE COURSE OF 
Law. But where a ſtranger turns the 

plaintiff 
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plaintiff out of poſſeſſion, after execu- 
tion fully executed, the plaintiff is put 
to his new aQion, or to an indictment, 
for the forcible entry, where the force 
will be puniſhed; the reaſon is, that 
the title was never tried” between the 


-» © © 


after the exccution executed ; whereas 
the poſſeſſion was given him only againſt 
the defendant in the action, and not 
againſt others, who were not parties to 
: ER 
Thus, in the caſe of Fortune and John- 
07, the court was moved for an attach- 
ment againſt Jo/n/on, for . cjeQing one 
who had been put in poſſeſſion by an Ja- 
bere facias ; but becauſe it appeared that 
Zohnſon claimed under a prior judgment, 
the court would not make any rule in it, 
becauſe it was title againſt title; and 
therefore left them to take their courſe 
at law. | | 

The plaintiff had judgment in eject- 


ment, and by agreement afterwards, 


the defendant was to hold the land for 
: | the 
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the reſidue of his term, and held it ac- 
cordingly for ſome time, and then the 
plaintiff took out an /qbere facras, and 
executed it: the defendant moved the 
court, for reſtitution on the agreement, 
but the court would not grant it, but 
left the defendant to his action on the 
caſe on the agreement, for the judgment 


was entered abſolutely. But if the judg- **: 575: 


ment be entered with a c executio for 
ſuch a time, there if the plaintift take 
out execution. within the time, the de- 
fendant ſhall have reſtitution ; becauſe 
the judgment was entered with this li- 
mitation, that the plaintiff ſhould not 
have the fruit of it until ſuch a time. 
But how does this appear to the court? 
ſince it ſeems that the cefſe! executio is 
not entered on the roll. The difference 
ſeems to be between a judgment by con- 
feſſion, and a judgment on a verdi. 
Where the former is given with a ceſſet 
execulio, if the execution be afterwards 
taken out, contrary to the agreement, 
the court will jet it aſide, and puniſh the 
attorney; but where judgment 1s given 
on a verdict, there the verdict is the 
ground of the judgment, and the court 
will not take any notice of the ſubſe- 
quent agreement of the parties, but 
leave them to their remedy. Yet ac- 
cording to the preſent practice, if the 
truth, were manifeſted to the court by 
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affidavit, the party might obtain relief 
from its ſummary juriſdiction. 


XII. Of the action for the meſne Profits. 


It has already been obſerved, that an 
ejectment is not a proper action for the 
meſne profits. The reaſon is obvious. 
An ejectment, at this day, is a fergned 
action brought againſt a nominal defen- 
dant, and generally on a ſuppoſed ouſter : 
but an action for the meſne profits is 
wholly dependant on ache, being brought 
againſt the rea/ tenant, for profits which 
he has acfually received. In the one caſe 
therefore the damages are merely nomi- 
nal: in the other, they are ſuch as the 

plaintiff has ſuſtained by a real injury. 
Burr. 668. An action for the meſne profits is con- 
ſequential to the recovery in ejectment; 
and it is an action of treſpaſs vr et ar mis, 
brought by the leſſor of the plaintiff, in 
his own name, or in the name of the no- 
minal leſſee, (for it may be brought in 
either ſhape,) againſt the tenant in poſ- 
ſeſſion, to recover the value of profits, 
unjuſtly received by the latter, in conſe- 
quence of the ouſter complained of in 
ejectment. It is uſually brought by the 
egg leffor of the plaintiff in his own name; 
and in that caſe, on proving a good title 
in himſelf, and an actual ouſter and per- 
ception of profits by the defendant, an- 
tecedent to the demiſe and ouſter in 
| ejectment, 
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ejectment, he will recover damages for 
thoſe profits: but they are ſeldom an ob- 
ject of litigation, as the demiſe and ouſ- 
ter in ejectment are generally laid ſoon 
after the time, when the leſſor's title 
accrued. 

If the action be brought in the name 
of the nominal leſſee, the court, upon 
application, will ſtay the ſuit till ſecurity 
be given for anſwering the coſts; but 
they will not permit ſuch nominal plain- 
tiff to releaſe the action, and therefore 
his releaſe hath been ſet aſide, as a con- 
tempt of the court. 

It was formerly doubted, whether an 
action for the meſne profits could be 
brought, in the name of the leſſee or 
nominal plaintiff in ejectment, after a 
judgment by default againſt the caſual 
ejector; but it is now ſettled that there 
is no diſtinction between a judgment in 
ejectment upon a verdict, and a judg- 
ment by default. In the firſt caſe, the 
right of the plaintiff is tried and deter- 
mined againſt the defendant ; in the lat- 
ter, it is confeſſed. 

After judgment by default, the coſts 
in ejectment are recoverable, and are 
therefore uſually declared for, as conſe- 
quential damages, in the action of meſne 
profits. 

As to the proof required in this action, 
it was formerly holden, that if the ac- 
tion were brought by the leſſor of the 

plaintiff ©** 
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plaintiff i in any caſe, or by the leflee or 
nominal plaintiff after a judgment by de- 
fault againſt the caſual ejector, the de- 
tendant in ſuch action might controvert 
the plaintiff's title, or right to the poſ- 
feſſion, during the time when the meſne 
profits aroſe : for though it was admit- 
ted, that where the tenant had appeared, 
and confeſſed leaſe, entry and ouſter, he 
was eſtopped by that confeſſion from af- 
terwards diſputing the plaintiff's title, 
in an action for the meſne profits, 
brought by the leſſee or nominal plain- 
tiff; yet it was holden, that the benefit 
of ſuch eſtoppel could not be extended 
to the leſſor of the plaintiff, in as much 
as he was no party to the record in eject- 
ment: and upon a ſimilar principle it 
was holden, in the other caſe, that the 
tenant, who had never appeared, could 
not be eſtopped by the judgment againſt 
the caſual ejector. But it is now ſettled, 
upon principles, that after a recovery in 
ejectment, the tenant is eſtopped from 
controverting the plaintiff's title, in a 
ſubſequent action for the meſne profits; 

provided the plaintiff only proceeds for 
meſne profits from the time of the ouſter 
complained of in ejectment: but if he 
proceed for antecedent profits, he muſt 
prove his title to the premiſſes from 
whence they aroſe, to ſhew his right to 


receive them. 
Hence 


lie 


* * 
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| whatever damages they think proper: 
though the defendant may plead the ſta- 
tute of limitations, and by that means 
protect himſelf from all but the laſt fix 
Fears. 


' Of the writ of quare epecit infra ter mi- 


| lieth, where a man leaſeth lands to ano- 
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Hence it ſhould ſeem, that in order to 
prove the plaintiff's title in an action for 
the meſne profits, it is only neceſſary to 
produce the judgment in ejectment; and 
ſo is the practice, where the judgment is 
after verdict: but after a judgment by g." 
default, the practice is different; for 
then it is uſual not only to produce the 
jadgment, but alſo to prove a writ of 
poſſeſſion executed. This latter proof 
does not ſeem to be neceſfary; for if 
the tenant be concluded, by the judg- 
ment in ejectment, from controvert- 
ing the plaintiff's title, he is conſe- 
quently concluded from controverting 
his poſſeſſion, becauſe his poſſeſſion is a 
part of his title. 

As to the value of the meſne profits, 
the judgment in ejectment proves no- 
thing; and therefore it muſt neceſſarily 
be proved: but in eſtimating that value, 3 Will. :::. 
the jury are not confined to the mere 
rent of the premiſes; for they may give 


num. 
The writ of guare ejectt infra terminum 8. N. B. 10, 


ther 
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ther for years, and after he entercth and 
maketh a feoffment in fee, or for life, of 
the ſame lands to a ſtranger; in which 
caſe the leſſee may have this writ againſt 
the feoffee, or leſſee for life. 

And he ſhall recover his term again, 
and damages alſo, if the term be not 
ended; if it be ended then, all his da- 
mages. Yet if the term expire pending 
the writ, the writ will not abate. 

The proceſs on the writ is ſummons, 
attachment, and diſtreſs 77finzte, and not 
proceſs of outlawry, becauſe the writ 1s 
not vi & armis. 

This writ was deviſed, as it is ſaid, by 


a wile man called Milliam Moreton,” 


who adopted it for the following reaſon: 
If a man had leaſed land for years, and 
after had ouſted his leſſee, and made a 
feoftment of the land, to a ſtranger in 
fee; the leſſee could not have a writ of 
ecfione firmæ againſt the feoffee, becauſe 
he did not put him of poſſeſſion; his 
only remedy being by cntering again up- 
on the land, and then if the feoffee put 
him out, the leſſee might have a writ of 
ec lione firma, vi & armis, againſt him, 
for the wrong done him. But before 
entry he had no remedy againſt the feof- 
fee; for he could not have an ejectment. 
no force being uſed; and there could be 
no force where there was no entry: 
thereſore, the leſſce was without reme- 


dy. 
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dy, any otherwiſe than by entering on 
the land; which he had authority to do 
by his leaſe. But ſometimes men of 
opulence or power, BY FORCE, kept 
out their leſſees, with whom they had 
contracted, and who dared not enter; 
and then the tenant was without reme— 
dy, until this writ was deviſed: And it 


was deviſed by the equity of the ſtatute - 


of Weſtminſter 2. c. 24. which enacts, 
that © as often as it ſhall happen in the 
* chancery, that in one caſe a writ is 
found, and in like caſe, falling under 
the ſame law, and wanting the ſame 
** remedy, none is found, the clerks of 


the chancery ſhall agree in making a 
* writ.” 


180 


Yet if the leſſor put out the leſſee, and ;. & B. 38 


preſently make a feoffment in fee, ſo as 
the feoffee be party or privy to the ouſ- 
ter of the leſſee, the leſſee ſhall have a 
writ of ejectment vi & armzs againſt the 
feoffee; becauſe he is party to the ouſter. 
and to the wrong done him : 


The writ. 


Rex vic, &c. ſalutem : Si A. fecerit, &c. F. N. B. 158 


tunc ſum &c. B. quod fit, &c. Oftenſu- 
rus quere deforc' prafat' A. unum meſſuag 
cum pertin. in N. quod C. ei dimiſit, ad 
terminum qui nondum præteriit; infra 
guem terminum, idem C. pra fat B. meſſuag 
illud vendidit; occaſione cius venditiont; 

| de n: 


B. 
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idem B. prafat' A. de Meſſuag prædict 
egectt, ut dicitur; & habeas, &c. 


It lieth where the fon and heir of the 
leſſor maketh a feoffment, &c. and the 
{eoftee ouſteth the leſſee. 

And if the leſſee grant over his term, 
and afterwards the leſſor make a feoft- 
ment in fee of the land to a ftranger, 
the ſecond leſſee may have this writ: 
and the writ ſhall be. 


Quare deforc prefat B. unum meſſuag 
&c. quod K. (cui L. allud dimifit ad ter- 
minum gui nundum prateriit,) eidem B. 
dimiſit ad eundem lermiuum, &c. 


So if four let a houſe to A. for years, 
who granteth over his eſtate to B. and 
afterwards two of the leffors die, and 
the ſurvivors make a feoffment to C. in 
fee; B. may have a guare epecit infra 
terminum aguinſt the feoffee; but the 
writ muſt recite the ſpecial matter. 
And if a man leaſe land for years, and 
the leflor ſuffer a recovery to be had 
againſt him upon a feigned title, and the 
recoverer entereth, yet it ſcemeth that 
the lefice ſhall have this writ: and in ſuch 
calc, the words of the writ are, © occa- 
« ſrone cujus vendiionts,” and yet the 
ſame is not properly a fale. Thoſe 


words arc only words of form. 
Before 


IG 2 al. At Frans 3 
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Before the ſtatute of 21 H. 8. c. 15. 
it ſeems that the tenant for years could 
not have falſified the recovery againſt his 
leſſor : the reaſon is that, at the com- 
mon law, terms for years were only ſmall 
intereſts, being generally from year to 
year; and termors were looked on, merely 
as bailiffs to the freeholders. Theſe 
terms were only on contract, and if the 
termors were ejected, they only had re- 
medy, on their covenants, againſt their 
leſſors. The ſtatute of Ye/tm. 2. which 
permitted the qguare eject infra terminum, 
was the firſt ſtatute which gave them re- 
medy, againſt their leſſors, by a judgment 
to recover the term; for the ejectment 
was only in the nature of an action of 
treſpaſs, which gave them remedy in 
damages only, until 11 Hen. 7. when 


167 


the habere facias began to be, allowed. Co. Lit. 46. 
But though the writ of guare epecit in- 1 Int. 3a. 


dy, in the caſes before mentioned, not 
only againſt the leſſors, but againſt any 
perſon colluding with them, yet the 
lefſees had no remedy againſt RE£co- 
VERERS at the common Ya: becauſe 
they were not parties to the writ : (for 
no one was made party to the writ but 
who had a tenement intereſt;) and not 
being partics, they could not be received 
to plead. To help this, the ſtatute of 


Cheefter, (c. 11.) provides, that “ the 


* termor ſhall make himſelf party to 
M «-the 


fra terminum, was eſtabliſhed as a reme- 1 
wd. 83. 
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E. N. B. 198. 
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« the writ, on the default of the tenant, 
and ſhall be received to defend the 
« title of the leflor, if he come in be- 
« fore judgment.” This was not by any 
means, a compleat remedy, for ſtill if the 
leſſor ſuffer a recovery by a feigned title, 
there was a record againſt the termor, 
which he could not traverſe; therefore 
his. title was deſtroyed, and he had re- 
medy only in damages, on his covenants. 
To remedy ſo great an inconvenience, 
the ſtatute of 21 H. 8. c. 15. was made; 
and from thenceforth, if in this action 
the leſſor had ſet up a feigned title by 
recovery againſt the leſſee, TyaT did 
not deſtroy his action, and turn him 
round to a writ of covenant; but he 
might reply to ſuch recovery, if it were 

leaded in bar, and ſhew that it was ef- 


fected by colluſion; and if it was given 


in evidence, he might ſhew it was by 
colluſion: thus he could recover the 
term itſelf, notwithftanding a colluſive 

recovery. | | 
And if a man leaſe lands for a term of 
years, and afterwards die without heir, 
and the lord by eſcheat enters and puts 
out the termor, it is a doubt whether 
he ſhall have a quare cyecit infra termi- 
num, againſt the lord by eſcheat; yet it 
ſcemeth reaſonable that he ſhould. The 
reaſan is, that the lord, by granting the 
eſtate to the tenant in fec- ſimple, grant- 
ed him full power to alien or charge the 
eſtate; 
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eſtate; and where ſuch eſtate eſcheats 
to the lord charged with a leaſe, it is 
only an eſcheat of the reverſion upon 
that leaſe: for the power of alienation, 
which was given by infeudation, extends 
to all acts EXECUTED upon the eſtate; 
becauſe ſuch acts are. in tanto an aliena- 
tion. It does not however extend to 
ſuch as are not actually executed; for 
there the lord comes in by title para- 
mount: and the eſtate can never be 
charged in the hands of the lord, by 
any act of the feudatory, unleſs it take 
place in the time of ſuch feudatory, 
whereby the power of alienation is actu- 
ally executed. Therefore, a ſtatute ſtaple 
or merchant, &c. ſhall not bind the lord 
by eſcheat, unleſs the land be aQually 


extended. 


- 


And ſo if a villain had leaſed land for . x. B. 198. 


years, and afterwards the lord of the 
villain had entered, and put out the 
termor, the leſſee might have had this 
writ : becauſe the villain was FREE, as 
to every body but his lord, and there- 
fore if he had leaſed land, before the entry 
of the lord, the leſſee had title. The 
reaſon was, that the lord gained title by 
cntry, and until then the property was 
in the villain; for the villain having 
taken the eſtate by livery of ſeſin coram 
paribus, the lord could not take it from 
him but by entry: therefore if the vil- 
lain had entercd before the lord's entry, 

3 the 


Co. Lit. I 18. 
A. 
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3 the lord could not have entered on the 
eſtate, becauſe he could not enter on the 
property of a freeman. He could not 
Co. Lit 119. therefore in this caſe have entered upon 
” the. leſſee for years, in order to eject 
him: but it ſeems he might have enter- 
ed to claim his reverſion, which was ſtill 
in his villain 7 
6. N. B. 198. And ſo if a man leaſe land for years, 
and afterwards a ſtranger puts out the 
leſſce, and diſſeiſeth the leſſor, and af- 
terwards the leſſor releaſeth to him, it 
ſcemeth that the leſſee ſhall have the 
writ of guare epectt infra terminum, againſt 
the diſſeiſor, Sc. 
b. N. B. 198, And it hes as well againſt the leſſor, 
1 . as againſt his feoffee. Yet the ſale ſup- h 
K. poſed in the writ is not traverſable, but 
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only the ejectment, &c. And if ſo, then e 

it ſeemeth that the writ lieth againſt the t 

lord by e/cheat, or againſt the lord of the r 

villain, who putteth out the termor, 4 

Se. | | Dy 1 

F. F. B. b. But an cechione firmæ lay againſt the v 
lord of the villain, if he had put the ſi 

termor out of his leaſe, made by the te 

villain, before entry made by the lord le 

into the land. And ſo an egjedone firma a1 

lieth againſt the lord by eſcheat, if he 81 

ouſt the termor of the leaſe made by tt 

the tcnant, Ge. ff 

N. B. 193%. And by the book of 19 H. 6. it ap- I 


K. 221, 


peareth, that it is in the election of the lo 
leſſee to ſue a writ of cyeclione ſirmæ, or | 
N a writ 


lord by eſcheat; he coming in by eſcheat 
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a writ of guare egectt 22 ler mii um, 
againſt the leſſor, or his heir, or againit 
the lord by e/cheat, or againſt the lord of 
the villain, if they put the termor out of 
his term, Se. 

It is plain therefore that the quare ge- 
cit infra terminum lies not only againſt 
the leſſor himfelf, but againft his feoffee, 
or any perſon who comes in, in the per; 
for they ought not to ouſt the leſſees 
who hold of them, having only the re- 
verſion themſelves. And as tenant for 
life might have a writ of entry againſt 
his leſſor, or the reverſioner, if he diſ- 
ſciſed him; ſo this writ was formed, in 
ſimilitude, that the tenant for years might 
have remedy, if the leſſor ejeted him. 
It was the rather formed in this caſe, be- 
cauſe if no ſpecial writ had been formed, 
the tenant would have had no ſpecific 
remedy to recover the land itſelf. The 
action of covenant indeed, would have 
run with the land, if the leſſor had co- 
venanted for himſelf, his heirs and aſ 


ſigns; and therefore the remainder ought 


togo to the feoffee; becauſe after the 
leaſe made, the conveyance of the leſſor 
amounted in truth to no more than a 
grant of the reverſion, of conſequence 
the feoffee coming into the ſame rever- 
ſion, ought to be liable to the ſame action. 
The ſame law muſt govern touching the 


to 


165 
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to the reverſion, and not to the poſſeſſion 
itſelf. 

All theſe nice diſtinctions, as to this an- 
cient writ, are now of little conſequence, 
inaſmuch as ſince the introduction of fic- 
titious ouſters, by which the title may be 
tried againſt any kind of tenant, by what- 
ever means he acquired the poſſeſſion, the 


len into diſuſe. 


APPENDIX. 


writ of guare egectt infra terminum is fal- 


„%% Ü » 
of 
nr 

8 1 A T TE 8 


RELATIVE TO 


EJECTMENTS. 


Y ſtatute 21 Jac. I. c. 16. entitled 
an att for limitation of actions, and 


« for avoiding ſuits in law,” it is enacted 
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that no perſon or perſons that now 
hath any right or title of entry into 
any manors, lands, tenements, or he- 
reditaments, now held from him or 
them, ſhall thereinto cnter, but with- 
in twenty years next after the end of 
this preſent ſeſſion of parliament, or 
within twenty years next after any 
other title of entry accrued : and that 
no perſon or perſons ſhall at any time 
hereafter make any entry, but within 
twenty years next after his or their 
right or title which ſhall hereafter firſt 
deſcend or accrue to the ſame; and in 
default thereof, ſuch perſons ſo not 
entering, and their heirs, ſhall be ut- 
terly excluded and diſabled from ſuch 
entry after to be made.” 

Provided 
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« Provided nevertheleſs, that if any 
rſon or - perſons, that is or ſhall be 
entitled to ſuch writ or writs, or that 
hath or ſhall have ſuch right or title 
of entry, be or ſhall be, at the time 
of the ſaid right or title firſt deſcend- 
ed, accrued, come, or fallen, within 
the age of one and twenty years, feme 
covert, non compos mentis, impriſoned, 
or beyond the ſeas, that then ſuch 
edi and ene his and their heit 
and heirs, or may, notwithſtand- 
ing the ſaid twenty years be cxpited, 
bring his action, or make his entry, as 
he might have done beſore this act; 
ſo as ſuch perſon and perſons, or his 
or their heir and hcirs, ſhall within 
TEN years next after his and their full 
age, diſcoverture, coming of ſound 
mind, enlargement out of priſon, or 
coming into this realm, or death, take 
benefit of and ſue forth the e A 
„By ftatute 16 & 175 Car. 2. c. 8. enti- 
tled, an ater to prevent arreſting Judg- 
ments and ſuperſeding executions,” re- 


citing that“ great delay, trouble and 
« vexation hath been and ſtill is occaſi- 
oned to the people of this realm, as 
+ well by arreſting and reverſing of 
** judgments, as by ſtaying executions 
by writs of error and ſuperſedeas : it 
1s enacted that © in writs of error to be 
brought upon any judgment after ver- 
dict in any action of eefrone firmæ, 
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no execution ſhall be thereupon or 
thereby ſtayed, unleſs the plaintiff or 
plaintiffs in ſuch writ of error ſhall 
be bound unto the plaintiff in ſuch ac- 
tion of Seclione firma, in ſuch rea- 
ſonable ſum, as the court, to which 
ſuch writ of error ſhall be directed, 
ſhall think fat; with condition, that 
if the judgment ſhall be athrmed, or 
that the writ of error be diſcontinued, 
or that the ſaid plaintiff or plaintifis 
be nonſuit in ſuch writ of error, that 
then the ſaid plaintiff or plaintifis 
ſhall pay ſuch colts, damages, and 
ſum and ſums of money, as ſhall be 
awarded upon or after ſuch judgment 
affirmed, diſcontinuance or nonſuit 


. hed. aw 
And to the end that the ſame may 


be aſcertained, it is further cnacted, 
That the court wherein ſuch execu- 
tion ought to be grantcd upon ſuch 
athrmation, diſcontinuance, or non- 
ſuit, ſhail iſſue a writ to enquire as 
well of the meſne profits as of the 
damages by any waſte committed after 
the firſt judgment in cyectione firme ; 
and upon the return thereof, judg- 
ment ſhall be given, and execution 
awarded for ſuch meſne profits and 
damages, and alſo for coſts of ſuit.” 

This act is made perpetual by 22 and 


23 Car, 2. c. 4. 


By 
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By ſtat. 4 Geo. 2. c. 28. entitled, 4; 
« aff for the more efectuul preventing 
** frauds committed by tenants, and for the 
* more eaſy recovery of rents, and renewa! 
* of leaſes,” reciting, That © great incon- 
** veniencies do frequently happen to lei- 
« ſors and landlords, in caſes of re-entry 
for non-payment of rent, by reaſon of 
* the many niceties that attend the re- 
« entries at common law;“ and that, 
when a legal re-cntry is made, the 
« landlord or leffor muſt be at the ex- 
«* pence, charge, and delay, of recovering 
in ejectment, before he can obtain the 
* actual poſſeſſion of the demiſed pre- 
* miſes; and that, © it often happens 
that after ſuch a re-entry made, the 
leſſee, or his aſſignee, upon one or 


„more bills filed in a court of equity, 


* not only holds out the leffor or land- 
lord by an injunction, from recovering 
the poſſeſſion, but likewiſe, pending 
* the ſaid ſuit, do run much more in ar- 
rear, without giving any ſecurity for 
« the rents due, when the ſaid re-entry 
« was made, or which ſhall or do after- 
© wards incur;' it is enacted, That “ in 
* all caſes between landlord and tenant, 
as often as it ſhall happen that one half 
+ year's rent ſhall be in arrcar, and the 
«* landlord or leſſor, to whom the ſame 
is due, hath right by law to re-enter 
* for the non-payment thereof, ſuch 
landlord or leſſor ſhall and may, with- 

- * out 
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« out any formal demand or re-entry, 
« ſerve a declaration in ejectment for the 
« recovery of the demiſed premiſes, or 
« in caſe the fame cannot be legally 
« ſerved, or no tenant be in actual poſ- 
« ſeſſion of the premiſes, then to affix 
« the ſame upon the door of any demiſed 
« meſſuage; or in caſe ſuch ejectment 
„ ſhall not be for the recovery of any 
meſſuage, then upon ſome notorious 
place of the lands, tenements, or he- 
e reditaments, compriſed in ſuch decla- 
ration in ejectment; and ſuch affixing 
„ ſhall be deemed legal ſervice thereof: 
«* which ſervice or affixing ſuch declara- 
tion in ejectment, ſhalt ſtand in the 
place and ſtead of a demand and re- 
* entry ; and in caſe of judgment againſt 
the caſual ejector, or nonſuit for not 
confeſſing leaſe, entry and ouſter, it 
„ ſhall be made to appear to the court 
* where the ſaid ſuit is depending, by 
* athidavit, or be proved upon the trial, 
„in caſe the defendant appears, that 
„half a year's rent was due before the 
„ ſaid declaration was ſerved, and that 
% no ſufficient diſtreſs was to be found 
don the demiſed premiſes, countervail- 
ing the arrears then due, and that the 
« leſfor in ejectment had power to re- 


«enter; then, and in every ſuch caſe, 


the leſſor in ejectment ſhall recover 
judgment and execution, in the ſame 
manner as if the rent in arrear had been 

« legally 


— 
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legally demanded, and a re- entry made; 
« and in caſe the leſſec, or other perſon 
„ claiming under the ſaid leaſes, thall 
permit judgment to be recovered on 
* ſuch ejectment and execution to be ex- 
e ecuted thereon, without paying the 
rent and , arrcars, together with full 
coſts, and without filing any bill for 
relief in equity, within fix calendar 
© months after ſuch execution executed; 
then and in ſuch caſe, the leſſee, and 
all other perſons claiming under the 
e ſeaſe, ſhall be barred from all relief 
in law or equity, other than by writ 
of error, for reverſal of ſuch judg- 
% ment, in caſe the ſame ſhall be errone- 
«ous; and the ſaid landlord or leſſor 
+ ſhall from thenceforth hold the demiſed 
« premiſes. diſcharged from ſuch leaſe; 
and if on ſuch ejectment verdict ſhall 
, paſs for the defendant, or the plaintiff 
« thall be non-ſuited therein, except for 
the defendant's not confeſſing leafs, en- 
* try and ouſter, then in every ſuch caſe, 
«* ſuch defendant ſhall recover full coſts, 
Provided always, that nothing herein 
contained ſhall extend to bar the right 
« of any mortgagee of ſuch leaſe, or 
any part . who ſhall not be in 
poſſeſſion, ſo as ſuch mortgagee ſhall 
and do, within ſix calendar months 
after ſuch judgment obtained, and ex- 
* ecution executed, pay all rent in ar- 
«* rear, and all coſts and damages ſuſ- 

« tained 
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« tained by ſuch leſſor, perſon or per- 
„ ſons entitled to the remainder or re- 
« verſion as aforeſaid, and perform all 
« the covenants and agreements, which 
« on the part and behalf of the firſt leſ- 
« ſee ought to be performed.” 
And in caſe the leſſee, or other per- 
„ ſon claiming any right, title, or in- 
« tereſt, in law or equity, of, in, or to 
« the leafe, ſhall, within the time afore- 
% ſaid, fle one or more bill or bills, for 
« relief in any court of equity, ſuch per- 
« ſon ſhall not have any injunction, rg unſt 
the proceedings at law on ſuch eject- 
„ ment, unleſs he do or ſhall, within 
« forty days next after a full and perfect 
« anſwer by the leſſor of the plaintiff in 
«* ſuch ejectment, bring into court, and 
lodge with the proper officer, ſuch 
«* fum of money as the leſſor of the 
er in the faid ejectment ſhall, in 
is anſwer, ſwear to be due and in 
« arrear, over and above all juſt allow- 
„ ances, and alfo the coſts taxed in the 
« ſaid ſuit; there to remain till the hear- 
ing of the cauſe, or to be paid out to 
* the leſſor or landlord on good ſecurity, 
ſubject to the decree of the court; and 
in caſe ſuch bill or bills ſhall be fited 
„within the time aforeſaid, and after 
e execution is executed, the leſſor of the 
* plaintiff ſhall be accountable only for 
* ſo much and no more as he ſhall really, 
* without fraud, deceit, or wilful neg- 
« ſect, 


174 


r Nile. 


« let, make of the demiſed premiſes 
from the time of his entering into the 
actual poſſeſſion thereof; and if what 
e fhall be ſo made by the leſſor of the 


< plaintiff, happen to be leſs than the 


« rent reſerved on the leaſe, then the 
« leflee, before he ſhall be reſtored to 


< poſſeſſion, ſhall: pay ſuch leſſor or 


* landlord what the money, ſo by them 
** made, fell ſhort of the reſerved rent.” 
« And that if the tcnant, or his aſ- 


e ſigi ce, ſhall, at any time before the 


« trial in ſuch ejectment, pay or tender 
« to the leſſor or landlord, his executors 
„ or adminiſtrators, or his, her, or their 
attorney in that cauſe, or pay into the 
* court where the fame cauſe is depend- 
ing, all the rent and arrears, together 
« with the coſts, then and in ſuch caſe, 
all further proceedings on the eject- 
„ ment ſhall ceaſe; and if ſuch leſſee, 
<« his, her, or their executors, adminiſ- 
« trators, or aſſigns, ſhall, upon ſuch 
„bill filed as aforeſaid, be relieved in 
equity, he, ſhe, and they, ſhall have, 
hold, and enjoy, the demiſed lands, 
according to the leaſe thereof made, 


with any new leaſe to be thereof made 


to him, her, or them. 
By ſtatute 11 Geo. 2. c. 19. intitled, 


An ac for the more effetlual ſecuring the 


payment of rents, and preventing frauds 


« by tenants,” —reciting, that “ great in- 
conveniencies have frequently hap- 


« pencd 
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« pened to landlords by their tenants 
« ſecreting declarations in ejectment 
« which have been delivered to them, 
« or by refuſing to appear to ſuch eject- 
ments, or to ſuffer their landlords to 
take upon them the defence thereof ;” 
it is enacted, that every tenant to whom 
«any declaration in ejectment ſhall be 
« delivered for any lands, tenements, or 
hereditaments, in that part of Great 
* Britain called England, dominion of 
«* Wales, or town of Berwick upon Tweed, 
„ ſhall forthwith give notice thereof to 
„his or her landlord, or his, her, or 
their bailiff or receiver, under penalty 
of forfeiting the value of three years 
improved or rack-rent of the premiſes 
* ſo demiſed or holden in the poſſeſſion 
* of ſuch tenant, to the perſon of whom 
* he or ſhe holds; to be recovered by 
action of debt.” 

And that it thall and may be lawful 
for the court where ſuch ejectment 
„ ſhall be brought, to ſuffer the landlord 


to make himſelf defendant, by joining 


* with the tenant to, whom ſuch decla- 
ration in ejedtment ſhall be delivered, 
in caſe he ſhall appear, but in caſe 
ſuch tenant ſhall refuſe or neglect 
to appear, judgment ſhall be ſigned 
againſt the caſual ejector for want of 
ſuch appearance ; but if the landlord 
of any part of the lands, tenements, 
or hereditaments, for which ſuch eject- 

ment 
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ment was brought, ſhall deſire to ap- 
« pear by himſelf, and conſent to enter 
e jnto the like rule that by the courſe of 
« the court the tenant in poſſeſſion, in 
% caſe he or the had appeared, ought to 
« have done; then the court where ſuch 
« ejetment ſhall be brought, ſhall and 
may permit ſuch | landlord ſo to do, 
and order a ſtay of execution upon 
ſuch judgment againſt the caſual ejec- 
« tor, until they ſhall make further or- 
der therein.“ 


No. II. 


A leaſe in gellment, where the premiſes 


are not inhabited; to recover the þ0j- i 


ion. 


2 indenture made the 17th day of 
May, in the 19th year of the reign 
of our ſovereign lord George the third, 


by the grace of God, of Great Britain, 


France, and Ireland, king, defender of 
the faith, &c. and in the year 1780. Be- 
tween John Andrews, of, &c, of the one 
part, and Join Lilly, of, Ec. of the 
other part, witneſſeth, that he the ſaid 
John Andrews, for divers good caulcs 
and conſiderations him thereunto mov- 
ing, hath demiſed granted and to farm 
letten, and by theſe preſents doth demiſe 
grant and to farm let unto the ſaid 7% 
Lilly, all that his meſſuage or tenement 

commonly 
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Nh 
commonly called or known by the name 
of, &c. ſituate lying and being in 
Street, in the pariſh of, Cc. in the coun- 
ty of, &c. and late in the poſſeſſion of 
one Henry Duncomò; to have and to 
hold the ſaid meſſuage or tenement, with 
the appurtenances, from the date of 
theſe preſents,. for and during, and un- 
til the full end and term, of five years 
from thence next enſuing, and fully to 
be compleat and ended; provided al- 


ways, and upon condition, that if the 
ſaid John Andrews, his executors or ad- 


miniſtrators, ſhall, at any time after the 
zoth day of this preſent month of May, 
tender to the ſaid John Lilly, his execu- 
tors or adminiſtrators, one ſhilling, then 
this preſent indenture, and every thing 
therein contained, ſhall be void andof none 
effect; any thing herein contained to the 
contrary in any wiſe. notwithſtanding. 
In witneſs whereof the ſaid parties to 
theſe preſents have hereto interchangea- 


bly ſet their hands and ſeals the day and 


year firſt above written. 


Sealed and delivered, being 
firft duly ſtamped, in the 


preſence of ; 


N. B. This deed requires a $s. ſtamp. 


N No. III. 
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No. III. 

Proceedings on an action of treſpaſs in 
ejetment, by original, in the King's 
Bench. 

$ 1. The original writ. 
GEORGE the ſecond, by. the grace of 

God of Great Britain, France, and 
treland, king, defender of the faith, and 
ſo forth; to the ſheriff of Berk/hrre, 
greeting. If Richard Smith ſhall give 
you ſecurity of proſecuting his claim, 
then put by gage and ſafe pledges Mil. 
liam Stiles, late of Newbury, gentleman, 
ſo that he be before us on the morrow 
of All-Jouls, whereſoever we ſhall then 
be in England, to ſhew wherefore with 
force and arms he entered into one meſ- 
ſuage, with the appurtenances, in Sutton, 
which Fokn Rogers, eſquire, hath demiſ- 
ed to the aforeſaid Rrchard, for a term 
which is not yet expired, and ejected 
him from his ſaid farm, and other enor- 
mities to him did, to the great damage 
| of the ſaid Richard, and againſt our 
| | peace. And have you there the names 
| of the pledges, and this writ. Witneſs 
| ourſelf at Veſtminſter, the twelfth day 
| of October, in the twenty-ninth year of 


our reign. 
jeriff's re- 1 An Dee, 
_— Pledges of proſecution, am e Das. 
The within named Vi- Yohn D 
liam Stiles is attached 7 fy 75 
by pledges, e 


$ 2. The 
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5 2. The declaration againſt the caſual ejec- 
tor ; who gives notice thereupon to the te- 
B 7 in poſſeſſion. By original in K. 


Michgelmas, the 29th of king George the 
ſecond. 
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Berks, JP ILLIAM Stiles, late of Mu- Declaration. 


to wit. bury in the ſaid county, gen- 
tleman, was attached to anſwer Richard 
Smith, of a plea, wherefore with force 
and arms, he entered into one meſſu- 
age, with the appurtenances, in Sutton 
in the county aforeſaid, which John 
Rogers eſquire demiſed to the ſaid 
Richard Smith for a term which is not 
expired, and ejected him from his ſaid 
farm, and other wrongs to him did, to 


the great damage of the ſaid Richard. 


and againſt the peace of the lord the 
king, &c. And whereupon the faid 
Richard by Robert Martin his attorney 
complaims, that whereas the ſaid Jahn 
Rogers on the firſt day of October, in 
the twenty-ninth year of the reign of 
the lord the king that now is, at Sutton 
aforeſaid, had demiſed to the ſame 
Richard the tenement aforeſaid, with the 
appurtenances, to have and to hold the 

N 2 ſaid 


* The proceedings in e jectment in the Common Pleas, and. 
by "Pp nal, fn are exactly alike ; mutati- 
mrutandis. 


Notice there- 
to. 


APPEND IX. 


ſaid tenement, with the appurtenances, 
to the ſaid Richard and his aſſigns, from 
the feaſt of Saint Michael the Archangel 
then laſt paſt, to the end and term of five 

ears from thence next following and 
fully to be complete and ended, by vir- 
tue of which demiſe the ſaid Richard en- 
tered into the ſaid tenement, with the 
appurtenances, and was thereof poſſeſ- 
ſed; and, the ſaid Richard being ſo poſſeſ- 
ſed thereof, the ſaid William afterwards, 
that is to ſay, on the ſaid firſt day of 
October, in the ſaid 29th year, with force 


of arms, that is to ſay, with ſwords, | 


ſtaves, and knives, entered into the 
ſaid tenement, with the appurtenances, 
which the ſaid John Rogers demiſed to 
the ſaid Richard in form aforeſaid for the 


term aforeſaid which is not yet expired, 


and ejected the ſaid Richard out of the 
ſaid farm, and other wrongs to him did, 
to the great damage of the ſaid Richard, 
and againſt the peace of the ſaid lord 
the king; whereby the ſaid Richard 
ſaith, that he is injured and damaged 
to the value of twenty pounds. And 
thereupon he brings his ſuit, &c. 


Mr. George Saunders, 


I am informed that you are in poſſeſ- 
ſion of, or claim title to, the premiſſes 
mentioned in this declaration of eject- 
ment, or to ſome part thereof; and J. 
being ſued in this action as a caſual 


ejeQor, 


. Ot 


. = © 
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ej ector, and having no claim or title to 
the ſame, do adviſe you to appear next 
Hilary term in his majeſty's court of 
King's Bench WHERESOEVER, Oc. by 
ſome attorney of that court, and then 
and there, by a rule to be made of the 
ſame court, to cauſe yourſelf to be made 
defendant in my ſtead; otherwiſe I ſhall 
ſuffer judgment to be entered againſt 
me, and you will be turned out of poſ- 
ſeſſion. 

Your loving friend 
William Stiles, 


$ 3. Declaration in ejeftment by bill. 


Middleſex, B. com lains of C. D. 

/ LA. being 54 the cuſtody of 
the marſhal of the Marſſialſea of our Fu 
vereign lord the king, before the king 
himſelf, for that whereas E. 7. gentle- 
man, on the tenth day of May, in the 
fifth year of the wa of our lord the 
now kin at Weſtminſter, in the county 
of Middk dex, had demiſed, granted, and 
to farm let to the ſaid H. five meſſuages, 
Sc. (reciting the ſeveral parcels) with the 
appurtenances, ſituate, lying, and be- 
ing in the pariſh of S. Martin's in the 
Fields, in the ſaid county of Mrddleſex, 
to have and to hold the ſaid tenements, 
with the appurtenances, to the ſaid A. 
and his aſſigns, from the 25th day 


March then laſt 1 to the full end and 
term 


— | — 
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term of five years from thence next en- 
ſuing, and fully to be compleat and end- 
ed; virtue f which ſaid demiſe, he 
the ſald A. entered into the ſaid tene- 
ments, with the appurtenances, and 
was thereof poſſeſſed until the ſaid C. af- 
terwards, that is to ſay, on the ſame 
temth day of Ma, in the ſixth year 
aforeſaid, with force and arms, centered 
jiato the ſaid tenements, with the a 


purtenances, which the ſaid E. T. de- 


miſed to the ſaid A. in manner aforeſaid, 
for the term aforeſaid, which is not yet 
expired, and ejected the ſaid A. out of 
his faid farm; and then and there did 
other injuries to the ſaid A. againſt the 
peace of our faid lord the king, and to 
the damage of him the ſaid A. of twenty 
pounds, and thereupon he brings his 
ſoit, Ge. 


Fohn Doe, 
Pledges to proſecute, . Roe. 


The notice to this declaration, is the 


ſame as the laſt; only inſtead of the 


words, whereſoever, &c.” muſt be ſub- 
ſtituted, at Ve, 7 er. 


5 4. Declaration in ejedIment, by original, 
on a double demiſe. 


Lancafhire G. IT HOMAS Williamſon, 
late of, &c. yeoman, was 


attached 
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attached to anſwer William Thomaſon, of 
a plea wherefore, with force of arms, he 
entered into one moiety of the manor 
of Bretherton, otherwiſe Brotherton, with 
the appurtenances, and into thirty meſ- 
ſuages, ten cottages, four hundred acres 
of land, two hundred acres of meadow, 
and two hundred acres of paſture, with 
the appurtenances, in Bretherton, other- 
wiſe Brotherton, in the county of Lan- 
caſter aforeſaid, which James duke of 
Athol] demiſed to the ſaid William for a 
term which is not yet expired; and alſo 
into one other moiety of the manor of 
Bretherton, otherwiſe Brotherton, with 
the appurtenances, and into thirty other 


meſſuages, ten other cottages, four hun- 


dred other acres of land, two hundred 
other acres of meadow, and two hun- 
dred other acres of paſture, with the ap- 
purtenances in Bretherton otherwiſe Bro- 
therton aforeſaid, in the county of Lan- 
caſter aforeſaid, which George Bruce eſ- 
quire demiſed to the ſaid Milliam for a 


term which is not yet expired; and 


ejected: the ſaid William from his ſaid ſe- 
veral farms, and other wrongs to him 
did, to the great damage of the faid 
William and againſt the peace of our ſo- 
vereign lord the king, c. And there- 
upon the ſaid Milliam, by Jom Howard 
his attorney, complains, that whereas 
the ſaid duke on the day of 
in the year of the reign of his 
preſent 
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ent majeſty, at Preſton in the county 
aforeſaid, had demiſed to the faid H/- 
liam the ſaid moiety and tenements firſt 
above- mentioned, with the appurte- 
nances; to have and to hold the ſame 
moiety and tenements, with the appur- 
tenances, to the ſaid William and his aſ- 
ſigns, from the day of then 
laſt paſt to the full end and term of five 
years from thence next enſuing, and fully 
to be compleat and ended: by virtue of 
which demiſe the ſaid William entered 
into the fame moiety and tenements, 


with the appurtenances, and was there- 
of poſſeſſed : and, the ſaid William be- 


ing ſo poſſeſſed thereof, the ſaid 
Thomas afterwards to wit, on the 
faid day of [the firſt day] 


in the ſaid year, with force and 
arms, entered into the moiety and tene- 
ments firſt - above-mentioned, with the 
appurtenances, which the faid duke de- 
miſed to the ſaid Milliam in manner 
aforeſaid, for the term aforeſaid, which 
is not yet expired; and ejected the ſaid 
William out of the ſaid firſt above- men- 
tioned farm, And alſo that whereas the 
ſaid George Bruce eſquire, on the 

day of inthe year aforeſaid, 
at Preſton aforeſaid, had demiſed to the 
faid Villiam the ſaid moiety and tene- 
ments ſecondly above-mentioned, with 
the appurtenances; to have and to hold 
the ſame moiety and tenements, with 


the 
\ 
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the appurtenances, to the ſaid Milliam 
and his aſſigns, from the day of 

then laſt paſt, to the full end and term 
of five years from thence next enſuing, 
and fully to be compleat and ended ; by 
virtue of which laſt-mentioned demiſe, 
the ſaid Milliam entered into the ſame 
moiety and tenements, with the appur- 
tenances, and was thereof poſſeſſed : and 
the ſaid William being ſo poſſeſſed there- 
of, the ſaid Thomas afterwards, to wit, 
on the ſaid day of [the firſt 
day in this count] in the ſaid year, 
with force and arms, entered into the 
ſaid moiety and tenements laſtly above- 
mentioned, with the appurtenances, 
which the ſaid George Bruce eſquire de- 
miſed to the ſaid William in manner 
aforeſaid, for the term aforeſaid, which 
is not yet expired; and ejected the ſaid 
William out of his ſaid laſt- mentioned 
farm, and other wrongs to him did, to 
the great damage of the ſaid William, 
and againſt the peace of our ſaid ſove- 
reign lord the king, &c.: whereupon 
the ſaid William ſays he is injured, and 


has ſuſtained damage to the value of 


forty pounds; and therefore he brings 
his ſuit, Cc. a 

NM. B. The declaration, by 61, on 
a double demiſe, is in /ub/tance the ſame 
as the count part of the declaration by 
original; and the only difference in form 
is that which exiſts between a declaration 


by 
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by or:g:inal and a declaration by 671, on a 
ſingle demiſe.—The notice muſt be the 
ſame, as that in page 180. 


No. IV. 


1. Hidavit of ſervice of declaration, 
where there is but one tenant. 


In the King's Bench. 


A. B. on demiſe of C. D. plain- 
Between tiff and 
E.F. - - _ defendant. 


F. S. of, Cc. maketh oath, and faith 
that he this deponent dic, on the 
day of laſt, de- 
liver a true copy of the declaration and 
notice hereunto annexed, to V. T. te- 
nant in poſſeſſion of the premiſſes in 
the ſaid declaration mentioned; and, at 
the ſame time, told him it was a decla- 
ration in ejectment, and that unleſs he 
did appear thereunto, by ſome attorney 
of this honourable court, on the firſt 
day of this preſent term, judgment would 
be entered againſt the ſaid defendant by 
default, and he the ſaid . T. would be 
turned out of poſſeſſion :. or words to 
that or the like effect. 
Sworn, c. S. H. 


9 2, The 
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$ 2. Similar affidavit, where there are ſe- 
veral tenants, 


S. of, c. maketh oath, and faith 
that he this deponent did, on, &c. 
laſt, deliver a true copy of the declara- 
tion and notice hereunto annexed, to 


. T. tenant in poſſeſſion of part of the 


premiſſes in the ſaid declaration men- 
tioned; and did alſo, on the ſame day, 
deliver another copy of the ſaid decla- 
ration and notice, to D. the wife of J. T. 
tenant in poſſeſſion of the reſidue of the 
pre miſſes in the ſaid declaration men- 
tioned. And this deponent further ſaith 


that he told them /everally, that it was 


a declaration in ejectment, and that un- 
leſs they did /e rally appear thereto, by 
ſome attorney of this honourable court, 
on the firſt day of this preſent 

term, judgment would be entered againſt 
the ſaid defendant by default, and they the 
ſaid W. T. and J. T. would be Jeverally 
turned out of poſſeſſion: or words to 
that or the like effect. 

Sworn, Oc. 1 


y 3. Afidaviu of ſervice of declaration, 
where the tenant's wife refuſed to open 
the door. 


I. S. of, Sc. maketh oath, and faith 
that he this deponent, on the 
day 
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day of laſt, went to the meſ- 
ſuage of V. T. ſituate at, &c. being the 
meſſuage in queſtion in this cauſe; and 
that M. the wife of the ſaid V. T. re- 
fuſed to open the door of the ſaid meſ- 
ſuage, but ſpoke through the wicket of 
the ſaid door. And this deponent further 
ſaith that he did thereupon ſhew to the 
ſaid M. a true copy of the declaration 
and notice hereunto annexed, and ac- 
quainted her with the contents thereof ; 
but that as ſoon as he had ſo done, the 
ſaid M. ſhut the ſaid wicket, and refuſed 
to take the ſaid declaration or notice. And 
this deponent further ſaith that, not be- 
ing able to deliver the ſame, he affixed 
the ſaid declaration and notice on the 
door of the ſaid meſſuage; and that the 
ſaid V. T. on the ſame day acknow- 
ledged that he had received the ſame. 
Sworn, c. | S. S. 


$ 4. Affidavit of the tenant's refuſing to 
defend an ejetlor, in order to have the 
landlord admitted defendant. 


S. of, &c. maketh oath, and ſaith 
that he this deponent, did on, c. 
laſt, by the direction of A. B. landlord 
of the premiſſes in queſtion in this cauſe, 
apply to W. T. the tenant in poſſeſſion 
of the ſame premiſſes, to know whether 
he the ſaid . T. would appear and become 
defendant in this cauſe, or would per- 
mit 
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mit the ſaid A. B. to defend his title to 
the ſaid premiſſes, in the name of the 
ſaid V. T. and this deponent, at the 
ſame time, ſhewed and offered to deli- 
ver to the ſaid W. T. a note, ſigned by 
the ſaid 4. B. whereby the faid A. B. 
promiſed to defend and keep the ſaid 
W. T. harmleſs, of from and againſt all 
coſts and charges in this cauſe. And this 
deponent further ſaith, that the ſaid . 
T. told him, in anſwer, that he would 
not appear and become defendant in this 
cauſe or any ways concern himſelf there- 
in. 


Sworn, Ec. S. C. 
No. V. 


d I. The common rule of court. 


Hilary term, the twenty-ninth year of 
king George the ſecond. 


Berks, I. is ordered by the court, by Smith againft 


Stiles; for one 


the aſſent of both parties, and 
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meſſuage 


their attornies, that George Saunders, with appur- 


renances 1n 


gentleman, may be made defendant, in Sutton, on 
the place of the now defendant Milliam de demiſe of 


Stiles, and ſhall immediately appear to 
the plaintiff's action, and ſhall receive 
a declaration in a plea of treſpaſs and 
ejectment of the tenements in queſtion, 
and ſhall immediately plead thereto, not 
guilty: and, upn the trial of the iſſue, 

ſhall 


John Rogers. 
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ſhall confeſs leaſe, entry, and ouſter, and 
inſiſt upon his title only. And if, upon 
trial of the iſſue, the ſaid George do not 
confeſs leaſe, entry, and ouſter, and by 
reaſon thereof the plaintiff cannot pro- 
ſecute his writ, then the taxation of coſts 
upon ſuch nonproſ. ſhall ceaſe, and the 
ſaid George ſhall pay ſuch coſts to the 
plaintiff, as by the court of our lord the 
king here ſhall be taxed and adjudged 
for ſuch his defaylt in non- performance 
of this rule; and judgment ſhall be en- 
tered againſt the ſaid William Stiles, now 
the caſual ejector, by default. And it is 
further ordered, that, if upon trial of the 
ſaid iſſue a verdict ſhall be given for the 
defendant, or if the plaintiff ſhall not 
proſecute his writ, upon any other cauſe, 
than for the not confeſſing leaſe, entry and 
ouſter as aforeſaid, then the leſſor of the 
plaintiff ſhall pay coſts, if the plaintiff 
himſelf doth not pay them. 

By the court. 


When the proceedings are by 5://, and 
not by orginal, the words and file com- 
mon bail” ſhould be inſerted after the 
words, requiring the tenant's appear- 
ance; and the word 6:// ſhould ſtand in 
the room of the word 77, throughout. 
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F. 2. The rule as formerly drawn up, in 
the King's Bench. 


Michaelmas term, in the ſixth year of the 
reign of George the ſecond. 


i * T is ordered, by the conſent of Bohun Inft. 


; the attornics for borth parties, 
that C. D. be admitted defendant inſtead 
of the now defendant 7. P; and that he 
* forthwith appear at the ſuit of the plain- 
tiff, and file common bail, and receive a 
declaration in a plea of treſpaſs and eject- 
ment for the tenements in queſtion, and 
| forthwith plead thereunto not guilty ; 
and that upon the trial of the iſſue, he 
| confeſs leaſe, entry, and ouſter, and inſiſt 
upon the title only, otherwiſe let judg- 
ment be entered by the plaintiff againſt 
the now defendant 7. by default; and 
if upon the trial of the ſaid iſſue the 
ſaid C. D. ſhall not confeſs leaſe, entry, 
and ouſter, by which the plaintift ſhall 
not be able further to aal ns his bill 
| againſt the ſaid C. then no coſts or 
charges ſhall be awarded upon ſuch non- 
* ſuit, but the ſaid C. ſhall pay to the 
: plaintiff the coſts and charges thereupon 
to be taxed: And it is further ordered 
that if upon the trial of the ſaid iſſue a 
verdict ſhall be given for the ſaid (defen- 
dant, ) or if it ſhould happen the plaintiff 
ſhall not further proſecute his ſaid bill 

for 


leg. 111. 
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for any other cauſe, than for not con- 
feſſing leaſe, entry, and actual ouſter 
aforeſaid, that then the plaintiff's leſſor 


ſhall pay to the ſaid C. his coſts and charges 


in that caſe to be adjudged, Sc. 


$ 3. The rule as formerly drawn up, in | 


the Common Pleas. 


Hilary term, the fifth of king Georg: Þ 


the ſecond. 


ah cans. Hh is ordered by the conſent of 


Robert Martin the plaintiff's 


attorney, and John Cock, attorney for Þ 
A. B. who claims a title to the tenement; N 


in queſtion, that the ſaid A. B. be ad- 
mitted defendant, and that the ſaid 4 


ſhall immediately appear by his ſaid at- Þ 
torney, who ſhall receive a declaration, Þ 
and plead thereto the general iſſue this 
term; and that the ſaid A. at the trial Þ 


thereupon to be had, ſhall appear in his 


proper perſon, either by his counſel or 


attorney, and acknowledge leaſe, entry, 
and actual ouſter, of ſuch of the tenc- 


ments ſpecified in the . ſaid declaration, 
as are in the poſſeſſion of the ſaid de- 


fendant, or his under tenant, or any per- 


ſon claiming by or under his title thereto, Þ 


or that in default thereof, judgment ſhall 


be entered againſt the ſaid defendant as 
the caſual ejector; but the proceedings 


to IP againſt him until there be a de- 
fault Þ 
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fault in ſome of the premiſſes: and by 


the like conſent it is ordered, that if by 
reaſon of ſuch default the plaintiff be- 
come nonſuited at the trial, the ſaid A. 
ſhall take no advantage thereof, but ſhall 
pay coſts for the ſame to the ſaid plain- 
tiff, to be taxed by the prothonotary. 
And it is further ordered, that the leſſor 
of the plaintiff be chargeable with the 
payment of ſuch coſts, as ſhall be allow- 
ed and awarded by this court to the ſaid 
A, in any manner howſoever. 


No. VI. 
The record, 


Pleas before the lord the king at We/t- 


minſter, of the term of Saint Hilary, 
in the twenty-ninth year of the reign 
of the lord George the ſecond by the 
grace of God of Great Britain, France, 
and Ireland, king, defender, of the 
faith, &c. 


Berks, GEORGE Saunders, late of Sut- 
to wit, ton in the county aforeſaid, 
gentleman, was attached to anſwer Rich- 
ard Smith, of a plea, wherefore with 
force and arms he entered into one meſ- 
ſuage, with the appurtenances, in Sutton. 
which John Rogers eſquire, hath demiſed 
to the ſaid Richard for a term which 1s 
not yet expired, and ejected him from 


his 


wh 
=_ 
= 
| 
| 
* 
j 
| 


Declaration 
or count. 


ehr. 


his ſaid farm, and other wrongs to him 
did, to the great damage of the ſaid Rich- 
ard, and againſt the peace of the lord 
the king that now is. And whereupon 
the ſaid Richard, by Robert Martin his 
attorney complains, that whereas the ſaid 
John Rogers on the firſt day of October 
in the twenty-ninth year of the reign of 
the lord the king that now eis, at Satin 
aforeſaid, had demiſed to the ſame Rich- 
ard the tenement aforeſaid, with the 
appurtenances, to have and hold the ſaid 
tenement, with the appurtenances, to the 
ſaid Richard and his aſſigns, from the 
feaſt of Saint Michiael the Archangel then 
laſt paſt, to the end and term of five years 
from thence next following and fully to 
be complete and ended; by virtue of 
which demiſe the ſaid Richard entered 
into the ſaid tenement, with the appur- 
tenances, and was thereof poſſeſſed: and, 
the ſaid Richard being ſo poſſeſſed there- 
of, the ſaid George afterwards, that is to 
ſay, on the firſt day of Oelober, in the 
laid twenty-ninth year, with force and 
arms, that is to ſay, with ſwords, ſtaves, 
and knives, entered into the ſaid tene- 
ment, with the appurtenances, which 
the ſaid John Rogers demiſed to the ſaid 
Richard in form aforeſaid, for the term 
aforeſaid, which is not yet expired, and 


ejected the ſaid Richard out of his ſaid 


farm, and other wrongs to him did, to 
the great mage of the ſaid Richard, and 
again 
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| George be guilty of the treſpaſs and eject- 


whom the aid difference is, have put 


Fo WON. =o A. ( A ** 


between them in reſpite, before the lord 
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againſt the peace of the ſaid lord the king; 
whereby the ſaid Richard faith that he is 
injured and endamaged to the value of 
twenty pounds: and thereupon he brings 

ſuit, [and good proof.] And the afore- Defence. 
ſaid George Saunders, by Charles Newman 

his attorney, comes and defends the force 

and injury, when [and where it ſhall he- 

hove him;] and faith that he is in no, ... 
wiſe guilty of the treſpaſs and ejectment guilty. 
aforeſaid, as the ſaid Richard above com- 1g. 
plains againſt him; and thereof he puts 
himſelf upon the country: and the ſaid vente 
Richard doth likewiſe the ſame; therefore warded. 
let a jury come thereupon before the lord 

the king, on the octave of the purificatic:: 

of the bleſſed virgin Mary, whereſoever tc 

ſhall then be in England; who neither [are 

of kin to the ſaid Richard, nor to the ſaid 
George ;] to recognize [whether the ſaid 


ment aforeſaid :] becauſe as well the 


ſaid George, as the ſaid Rrchard, between 


themſelves on the ſaid jury.] The ſame 

day 1s there given to the parties afore- 

ſaid. Afterwards the proceſs therein, Rte, fe. 
being continued between the ſaid parties default of 
of the plea aforeſaid by the jury, is put 


the king, until the day of Zafer in fif- 
teen days, whereſoever the ſaid lord the 
king ſhall then be in Eng/and; unleſs Nin pu- 
the juſtices of the lord the king affigned 
O 2 to 


Poſtea. 


DDI X. 


to take aſſizes in the county aforeſaid, 
ſhall have come before that time, to wit, 
on Monday the eighth day of March, at 
Reading in the ſaid county by the form of 
the ſtatute in that caſe provided,] by 
reaſon of the default of the jurors, | ſum- 
moned to appear as aforeſaid. ] At which 
day before the lord the king, at Ye/t- 
min/ter, come the parties aforeſaid by 
their attornics aforeſaid ; and the afore- 
ſaid juſtices of aſſize, before whom | the 
jury aforeſaid came,] ſent here their re- 
cord before them had in theſe words, to 
wit ; afterwards at the day and place 
within contained, before Heneage Legge, 
eſquire, one of the barons of the Zxche- 
quer of the lord the king; and fir Jon 
Eardley Wilmot, knight, one of the 
juſtices of the ſaid lord the king, aſſign- 
ed to hold plea before the king him- 
ſelf, juſtices of the ſaid lord the king, 
aſſigned to take aſſizes in the county of 
Berks by the form of the ſtatute [in that 
caſe provided,] come as well the within 
named Richard Smith, as the within writ- 
ten George Saunders, by their attornies 
within contained ; and the jurors of the 
jury whereof mention is within made 
being called, certain of them, to wit, 


Charles Holloway, John Hoke, Peter Gra- 


ham, Henry Cox, William Brown, and 
Francis Oakley, come, and are ſworn up- 
on that jury: and becauſe the reſt of 
the jurors of the ſame jury did not ap- 

pear, 
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pear, therefore others of the by- ſtanders ; 
Tales de cir- 
cumſtantibus, 


being choſen by the ſheriff, at the re- 
' queſt of the ſaid Richard Smith, and by 
the command of the juſtices aforeſaid, 
are appointed anew, whoſe names are 
' affixed to the panel within written, ac- 
* cording to the form of the ſtatute in ſuch 
* caſe made and provided; which ſaid ju- 
' rors ſo appointed a- new, to wit, Roger 
Bacon, Thomas Small, Charles Pye, Ha- 
ward Hawkins, Samuel Roberts, and Da- 
' niel Parker, being likewiſe called, come; 
and together with the other jurors afore- 
ſaid before impanelled and ſworn beng 
elected, tried, and ſworn, to ſpeak the 
truth of the matter within contained, up- 
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on their oath ſay, that the aforeſaid George Verdid for 


Saunders is guilty of the treſpaſs and 
ejectment within-written, in manner and 
form as the aforeſaid Richard Smith with- 
in complains againſt him; and aſſeſs the 
damages of the ſaid Richard Smith, on 
occaſion of that treſpaſs and ejectment, 
beſides his coſts and charges which he 
hath been put unto about his ſuit in that 
behalf, to twelve pence: and for thoſe 
coſts and charges, to forty ſhillings. 
Whereupon the ſaid Rr rn Smith, by 
his attorney aforeſaid, prayeth judgment 
againſt the ſaid George Saunders, in and 
upon the verdict aforeſaid by the jurors 
*, aforeſaid given in the form aforeſaid : 
and the ſaid George Saunders, by his at- 
| torney 


the plaintiff. 
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Continuante. 


_»torney aforeſaid, ſaith that the court 


ere ought not to proceed to give judg- 
ment upon the ſaid verdict, and praycth 
that judgment againſt him the ſaid Georg? 
Saungers, in and upon the verdict afore- 
ſaid by the 3 jurors aforeſaid given in the 
form aforeſaid, may be ſtayed, by reaſon 
that the ſaid verdict is inſufficient and 
erroneous, and that the ſame verdict may 
be quaſhed, and that the iſſue aforeſaid 
may be tried anew by other jurors to be 
a frech i impanelled. And becauſe the 
court o th the lord the king here is not 
yet adviſed of giving their judgment of 
and upon the premiſſes, therefore day 
thereof is given as well to the ſaid Ri- 
chard Smith as to the ſaid George Saunders, 
before the lord the king, until the mor- 
row of the Aſcenſion of our Lord, where- 
ſoever the ſaid lord the king ſhall then 
be in England, to hear their judgment 
of and upon the premiſſes, for that the 
court of the lord the king is not yet ad- 
viſed thereof. At which day before the 
lord the king, at Męſiminſter, come the 
parties aforeſaid by their attornies afore- 
ſaid: upon which, the record and mat- 
ters aforeſaid having been ſeen, and by 
the court of the lord the king now here 
fully underſtood, and all and fingular the 
premiſſes having been examined, and 


mature deliberation being had thereup- 


on, for that it ſeems to 1 . court of the 
lord 
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lord the king now here that the verdict Opinion of 
aforeſaid is in no wiſe inſufficient or e- 
roneous, and that the ſame ought not 

be quaſhed, and that no new trial ought 

to be had of the iſſue aforeſaid, there- If Ag ent for 
fore it is conſidered, that the ſaid Richarg the plaintiff, 
do recover againſt theſaid George his term 

yet to come, of and in the ſaid tene- 


ments, with the appurtenances, and the 
ſaid damages aſſeſſed by the ſaid jury in 


form aforeſaid, and alſo twenty-ſeven 2. 1 * 


pounds fix ſhillings and eight pence for S 2 
his coſts and charges aforeſaid, by the cR7 ©: = 


court of the lord the king here awarded 2 $ J. 4 
to the ſaid Richard, with his aſſent, by 


| way of increaſe ; which ſaid damages in 


the whole amount to twenty-ninepounds, 
ſeven ſhillings and eight pence. And let 
the ſaid George be taken, ſ until he mak- 3 re 
eth fine to the lord the king.] And here- 

upon the ſaid Richard by his attorney Ae poſ- 
aforeſaid prayeth a writ of the lord the 
king, to be directed to the ſheriff of the 

county aforeſaid, to cauſe him to have 
poſſeſſion of his term aforeſaid yet to 

come of and in the tenements aforeſaid, 

with the appurtenances : and it is grant- 

ed unto him, returnable before the lord And return. 
the king on the morrow of the Holy 
Trinity, whereſoever he ſhall then be in 
England. At which day before the lord 
the king, at Veſtminſter, cometh the 


ſaid Richard by his attorney aforeſaid ; 
; and 
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and the ſheriff, that is to ſay, fir Thomas 
Reeve, knight, now ſendeth, that he by 
virtue of the writ aforeſaid to him di- 
rected, on the ninth day of June laſt 
paſt, did cauſe the ſaid Rrchard to have 
his poſſeſſion of his term aforeſaid yet 
to come, of and in the tenements afore- 
ſaid, with the appurtenances, as he was 
commanded. 
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No. VII. 
SPECIAL VERDICTS. 


IN 


§ 1. ork v. Jordan. 


ND the ſaid John Jordan, John Mit- Not guit:y. 


tel, and Thomas, by J. W. their at- 


torney, come and defend 15 force and in- 
jury, when, Sc. and plead, that they are 
in no wiſe guilty of the treſpaſs and eject- 
ment aforeſaid, as the ſaid James above 
| complains againſt them: and thereof they 


put themſelves upon the country, and 


| the ſaid James does likewiſe the ſame. Award of the 
Therefore the ſheriff is commanded, that 


he cauſe to come hither, on the octave of 


| the purification of the bleſſed virgin 


lary, twelve, &c. By whom, &c. And 
who neither, &c. To recognize, Oc. 
Becauſe as well, Sc. At which day the 
jury between the ſaid parties, in the ſaid 
action, were reſpited between them un- 


til this day (namely) in fifteen days from 


the feaſt day of Faſter then next enſu- 
ing, unleſs his majeſty's juſtices aſſigned 
by virtue of the ſtatute, c. to hold the 
aſſizes in the county aforeſaid, had 


come before, on Monday the twenty- 
firſt 


202 . 


firſt day of March then next enſuing, 
at Mardflone in the county aforeſaid; 
and now here at this day, as well the 
ſaid James, as the ſaid John Jordan 
John Mittel, and Thomas, by their ſaid 
attornies, appeared; and the ſaid juſtices 
of aſſize beſore whom, Ec. returned hi- 
Pottea. ther their record in theſe words: after- 
wards, at the day and place within con- 
tained, as well the within written James 
York, as the within written John Jordan, 
John Mittel, and Thomas, by their attor- 
nics within contained, came before Sir 
John Holt, knight, his majeſty's chief 
juſtice affipned to hold pleas before the 
king himſelf, (Eldred Lancelot Lee be- 
ing aſſociated for this turn to the ſaid 
fir John Holt,) and fir Edward Nevill, 
knight, one of the juſtices of his ſaid 
majeſty's bench, and fir Nicholas Lech- 
merc, knight, one of his majeſty's ba- 
rons of the exchequer, his majeſty's juſ- 
tices appointed to hold the aſſizes in the 
county of Kent, by virtue of the ſta- 
tute, &c. (the preſence of the ſaid Ed- 
ward Nevill and Nicholas Lechmere not 
being expected, by virtue of his majeſ- 
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ty's writ of / non omnes, &c.) and the 
| jurors of the jury whereof mention is 
within made, being ſummoned, likewiſe 
appeared ; who being choſen tried and 
ſworn to declare the truth of the with— 


Special ver in contents, declare, upon their oath, 


that 


l 0 


£2 = N DD F' A 203 


that long before the within written time 
when the within mentioned treſpaſs and 
ejectment is within ſuppoſed to have 


been committed, one John Stronghill eſ- Jenn Sens 


hill ſeiſed lu 
fee. 


quire was ſ-iſed of the tenements with 
the appurtenances mentioned in the de- 


| claration within written (amongſt other 


things) in bis demeſne as of fee having 
iſſue Henry his ſon and heir apparent, 


mentioned in his laſt will; and being ſo 


thereof ſeiſed, on the 17th day of June, 


in the year of our lord 1665, made his Made his 
| laſt will and teſtament in writing, and wil. 
thereby gave and deviſed amongſt other 
things, in the words following, to wit, 


[here was ſet forth the will, zu lc ver- 


| ba; containing a deviſe to his {on Henry 


Stronghill for life; remainder to the iſſue 
male of his ſaid ſon, in tail]. As it doth, 
by the ſaid laſt will produced in evi- 
dence to the jury aforeſaid, more plainly 


appear : and the jurors aforeſaid do up- 


on their ſaid oath farther declare, That And died 
the ſaid John Stronghill afterwards (that 2 

is to ſay) on the firſt day of September, 

in the year of our Lord 1665, died ſeiſ- 

ed of ſuch his eſtate of and in the tene- 

ments aforeſaid, with the appurtenances, 
(whereof the tenements aforeſaid, men- 

tioned 1n the ſaid declaration, are par- 

cel): after whoſe deceaſe he the ſaid The eſtate | 
Henry Stronghill entered into the ſaid Henry; who 
tenements with the appurtenances, 1 


(whereof 


and demiſed 
for a year, 


and after- 
wards relcaſ- 
ed to Short 
aiid Norris, 


EF FPS NDFX 


(whereof the ſaid tenements with the 
appurtenances, mentioned in the ſaid de- 
claration, are parcel,) and was ſeiſed 
thereot as the law requires: and the ſaid 
Jurors do upon their ſaid oath further 
declare, That he the ſaid Henry Strong- 
hill, being ſeiſcd as aforeſaid, afterwards 
and before he had any iſſue of his body 
lawfully begotten, to wit, on the twen- 
ty-third day of October, in the year of 
our Lord 1676, by an indenture execut- 
ed between the ſaid Henry Stronghill, of 
the one part, and Thomas Short and Wil- 
liam Norris of London, gentleman, of 
the other part, bearing date the ſame 
day and year, in conſideration of five 
ſhillings mentioned in the indenture 
aforeſaid, to be paid by the ſaid Thomas 
Short, and William Norris to him the 
ſaid Henry Stronghill, he, the ſaid Henry 
Stronghill, demiſed to the ſaid Thomas 
Short and William Norris, the tenements 
aforeſaid, mentioned in the ſaid declara- 
tion; to have and to hold to the ſaid 
Thomas Short and William Norris, from 
the day next before the day of the date 
of the indenture aforeſaid, for one whole 
year from thence next enſuing; as it 
doth by the ſaid indenture produced in 
evidence to the ſaid jurors more fully 
appear : by virtue whereof the ſaid Tho- 
masShortand William Norris, entered into 
the tenements aforeſaid with the appur- 

tenances, 
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tenances, and were thereof poſſeſſed for 
the term aforeſaid, and being ſo poſſeſſed 
thereof, afterwards, to wit, on the twen- 
ty-fourth day of the ſame month of Oc- 
tober, in the year laſt above-mentioned, 
by an indenture guadrupariile made be- 
tween him the ſaid Henry Stronghill of 
the firſt part, the ſaid Thomas Short and 


William Norris of the ſecond part, Wil- 
liam Lowe, of, &c. gentleman, of the 
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third part, and Judith Stronghill, of, 
Fc. of the fourth part, bearing date the 
ſame day and year; he the ſaid Henry 
Stronghill granted, demiſed, releaſed, 
quit-claimed, and confirmed, to the ſaid 


Thomas Short and William Norris and 


their heirs, the tenements aforeſaid with 


the appurtenances, mentioned in the de- 


claration aforeſaid, then being in their 

actual poſſeſſion ; to have and to hold to t» theuſe of 
the ſaid Thomas Short and William Nor- — for | 
ris, and their affigns to the uſe of the i: 


ſaid Judith Stronghill and her aſſigns, for 
and during the term of her natural life ; Remainder 


and after the deceaſe of the ſaid Judith, (al, 


right heirs. 


to the uſe of the ſaid Henry Stronghill, 

his heirs and aſſigns for ever: and the 

ſaid jurors do, upon their ſaid oath, fur- 

ther declare, that this following clauſe 

is contained in the ſaid laſt- mentioned 

incenture, that is to ſay, [here was in- Covenant to 

ſerted, at length, a covenant to ſuffer a fer a :eco- 

recovery to the uſes of the leaſe and re- 
leaſe 1 
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leaſe ;] as it doth by the ſaid indenture, 
produced in evidence to the ſaid jurors, 
more fully appear : by virtue of which 
indentures of leaſe and releaſe laſt men- 
tioned, ſhe; -the ſaid Judith, entered in- 


to the faid tenements with the appurte- 


nances, mentioned in the ſaid declara- 
tion, and was thereof poſlefled as the law 
requires. And the ſaid jurors do upon 
their ſaid oath further declare, that in 
purſuance of the ſaid laſt- mentioned in- 
denture, he, the ſaid William Lowe, gen- 
tleman, on the twenty-third day of the 
ſame month of Ocfober, ſued out of the 
court of Chancery of his late majeſty 
Charles the ſecond, late king of England, 
&c. againſt them the ſaid Thomas Short 
and William Norris, his ſaid majeſty's 
writ of entry /ur diſſeiſin in le poſt, re- 
turnable before his ſaid majeſty's juſtices 
of the court of Common Pleas at Weſt- 
minſter in the county of Miduleſex, on 
the morrow of ſaint Martin then next 
following, by which ſaid writ he, the 
ſaid William Lowe, demanded againſt 
the ſaid Thomas Short and William Nor- 
ris (amongſt other things) the tenements 
aforeſaid with the appurtenances, men- 
tioned in the declaration aforeſaid, by 
the names of, &c. as his right and inhe- 
ritance and wherein they the faid Tho- 
mas Short, and William Norris had no en- 
try, unleſs after a diſſeiſin, which Hugh 
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Hunt unjuſtly and without any judgment 
made thereon, to the ſaid William Lowe, 
within thirty years, Sc. and whereupon 
he declared that he was ſeiſcd of the ſaid 
tenements, with the appurtenances in his 
demeſne, as fee of and right, in time of 
peace, in the reign of our late ſovereign 


lord the king, by taking the profits to 


the value, Sc. and into which, &c. and 
thereupon he brought his ſuit, &c. And 


the ſaid Thomas and William Norris per- 
ſonally came and defended their right, 
when, Sc. and called thereto to war- 
8 ranty the ſaid Henry Stronghill, who was 
then perſonally preſent in court, and 
freely warranted to them the tenements 


aforeſaid, with the appurtenances; and 
thereupon the ſaid William Lowe de- 
manded againſt the ſaid Henry Strong- 
hill, tenant by his warranty, the tene- 
ments aforeſaid, with the appurtenances, 
in the manner aforeſaid ; and whereup- 
on he declared he was ſeifed of the tene- 
ments aforeſaid, with the appurtenances, 
in his demeſne, as of a fee in right, in 
time of peace, in the reign of our late 
lord the king, by taking the profits to 
the value, Sc. and into which, c. and 
thereupon he brought his ſuit, &c. And 
the ſaid Henry, tenant by his warranty, 
defended his' right when, &c. and far- 
ther vouched John Wheeler to warranty 
thereupon, who was likewiſe perſonally 

preſent 
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preſent in court, and freely warranted to 
him the tenements, with the appurte- 


nances, Sc. and thereupon the ſaid Wil. 
liam Lowe demanded againit the ſaid 


John Wheeler, tenant by his warranty, 
the tenements aforeſaid with the appurte- 
nances, in the manner aforeſaid, and 


thereupon he declated that he himſelf | 
was ſciſed of the ſaid tenements with WM 


the appurtenances, in his demeſne as of 


fee and right, in time of peace, in the 
reign of our late lord the king, by tak- 


ing the profits thercof to the value, c. 


and into which, Cc. and thereupon he 
brought his ſuit, c. And the ſaid John 
Wheeler, tenant by his warranty, de- 
fended his right, when, tc. and pleaded, 
that the ſaid Hugh had not diffeifed the 


_ ſaid William Lowe of the tenements 


aforeſaid, with the appurtenances, as he 
the ſaid William had before ſuppoſed by 
his writ and declaration aforeſaid ; and 
thereof he put himſelf on the country, 
Fc. and the ſaid William Lowe craved 
leave to imparl thereto, and it was grant- 
ed to him, Sc. and afterwards the faid 
William Lowe came back again into the 
court, that ſame term, in his own per- 
fon, and the ſaid John Wheeler, al- 
though ſolemnly called, came not back, 
but departed in deſpite of the court, and 
made default ; therefore it was adjudged, 
that the ſame William Lowe recover his 


ſeiſin, | 


Lowe prayed a writ of our ſaid ſovereign 
lord the king, to be directed to the ſhe- 
tiff of the county aforeſaid, to cauſe him 
to have full ſeiſin of the tenements afore- 
| ſaid with the appurtenances, and it was 
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ſeiſin, againſt the ſaid Thomas and Wil- 


liam Norris, of the tenements aforeſaid 
with the appurtenances; and that the 
ſaid Thomas and William Norris ſhould 


have of the land of the ſaid Henry to 
the value, &c. and that the ſaid Henry 
* ſhould have of the land of the ſaid John 
Wheeler, to the value, tc. and that the 
} ſaid John Wheeler ſhould be amerced, 


c. And thereupon the ſaid William Award of the 


writ of ſeiſin, 


granted to him, returnable forthwith, 


&c. Afterwards, to wit, on the twen- 


ty- eighth day of November, that ſame 


term, the ſaid William Lowe came per- 
ſonally into court, and the ſheriff, to 
wit, ſir John Cutler knight and baronet, 


then returned, that he by virtue of Neturn. 
the writ to him directed, on the twen- 
ty-third day of November then laſt 
paſt, cauſed the ſaid William Lowe 
to have full ſeiſin of the tenements 
aforeſaid with the appurtenances, as 
by the writ he was commanded to 
do: and the faid jurors do farther up- 
on their ſaid oath declare, that after- 
wards, to wit, on the firſt day of May, 
in the year of our Lord one thouſand fix 
hundred and ſeventy-eight, and not be- 
fore, 
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Henry bad fore, the ſaid Henry Stronghill had iſſue a 


iſſue the ; 
plaintitt's of his body lawfully begotten, to wit, 
128 the within named Richard Stronghill the Þ 
leſſor of the plaintiff, his firſt-born and Þ 
Judith dies Only fon. And the ſaid jurors do upon 
ſeiſed, their ſaid oath farther declare, that the . 
ſaid Judith afterwards, to wit, on the 
firſt day of May, in the year of our Lord 
one thouſand ſix hundred and ſeventy— 
Henry enter- nine, died ſeiſed as aforeſaid: after 


ed, and bar- choſe death the ſaid Henry entered in- 


Stronghill of the one part, and fir John 
Simpſon of the Inner Temple London 
Knight, of the other part, for and in 
conſideration of five ſhillings of lawful 
money of England mentioned in the ſaid 
indenture to have been paid by the ſaid 
John Simpſon to the ſaid Henry Strong- Þ 
hill, he the ſaid Henry Stronghill de- n 
miſed, bargained, and ſold to the ſaid 
John Simpſon, the tenements afore- 
ſaid, with the appurtenances, mentioned . 
in the declaration aforeſaid; to have and 
to hold to the ſaid John Simpſon, from F 

the feaſt of St. John Baptiſt then laſt F 0 
paſt, before the date of the ſaid inden- 


ture, for the term of ſix months then 
next 


ained and 

Fold. to the ſaid tenements with the appurte- | In 
nances, whereof, &c. and was ſeiſed ; H 
thereof as the law requires: and after- tl 
wards, to wit, on the tenth day of Au- b 
gil in the year of Lord one thouſand © 
ſix hundred and eighty-one, he the ſaid P 
Henry being ſeiſed as aforeſaid, by an in- | * 
denture executed between the ſaid Henry la 
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next following: as by the ſaid indenture, 


N produced to the jury in evidence, doth 


n > 


more fully appear. By virtue whereof 


he the ſaid John Simpſon entered into 


the ſaid tenements with the appurte- 
nances, mentioned in the ſaid declara- 
tion, and was thereof poſſeſſed for the 


term aforeſaid ; and being ſo poſſeſſed 


thereof, afterwards, to wit, on the ele- 
venth day of the ſame month of Auguſ}l, 
in the year laſt above mentioned, by an 


indenture executed between the ſaid 


Henry Stronghill of the one part, and 


the ſaid John Simpſon of the other part, 
bearing date the ſame day and year, in 
# conſideration of the ſum of nine hundred 


pounds of lawful money of England, 


f paid by the ſaid John Simpſon to the 
ſaid Henry Stronghill, he the ſaid Henry 
Z Stronghill, granted, bargained, ſold, re- 


| leaſed, and confirmed to the ſaid John 
0 Simpſon and his heirs (he then being in 


4 
aforeſaid with the appurtenances, men- 


5 
0 


actual poſſeſſion thereof) the tenements 


tioned in the ſaid declaration; to have 


and to hold to the ſaid John Simpſon, 


his heirs and aſſigns, to the ſole uſe and 
bchoof of the ſaid John Simpſon, his 
{ heirs and aſſigns for ever: and the ſaid 
jurors do upon their ſaid oath farther 
declare, that in the ſaid laſt mentioned 
indenture it is thus contained in the fol- 
lowing clauſe, that is to ſay, {here was 
Z inſerted, at length, a covenant to ſuffer 
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Ard after- 
wards releat- 
ed to Simp- 
fon, 


Entry and 
death of 
Simpſon. 


Deſcent to 
his ſon, 


ho entered, 


and by in- 
denture of 
bargain and 
fale granted 
to Henry Ox- 
enden. &c, 
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a recovery, to the uſe of Simpſon, his 
heirs and aſſigns for ever; and then was 
ſtated as before, mutatis mutandis, a re- 
covery ſuffered accordingly.] By virtue 
whereof he the ſaid John Simpſon enter- 
ed into the tenements aforeſaid, where- 
of the tencments aforeſaid mention- 
ed in the ſaid declaration, are parcel, 
and was ſeiſed thereof, as the law re- 


quires ; and being ſo ſeiſed thereof, af- 
terwards, to wit, on the firſt day of May, 


in the year of our Lord one thouſand fix 
hundred and eighty-three, he died: at- 
ter whoſe deceaſe the tenements afore- 
faid with the appurtenances, whereof, 
&c. deſcended to Thomas Simpſon only 
fon and heir of the ſaid John Simpſon; 


by virtue whereof he the ſaid Thomas 


Simpſon the ſon entered into the ſaid 
tenements, with the appurtenances, and 
was ſeiſed thereof, as the law requires; 
and afterwards, to wit, on the ſixteenth 
day of November, in the year of our Lord 
1683, he the ſaid Thomas Simpſon, being 
ſeiſed as aforeſaid, did by an indenture 
tripartite executed between the ſaid Hen- 
ry Stronghill and Thomas Simpſon of the 
firſt part, Henry Oxenden eſquire, by the 
name of, &c. of the ſecond part ; and 


George Oxenden of, &c. and Richard 


Oxenden, &c. of the third part; bear- 
ing date the ſame day and year, in con- 
ſideration of the ſum of five ſhillings of 
lawful money of England, mentioned in 


the ſaid indenture to have been paid ns 
the 


„„ 


the ſaid Henry Stronghill and Thomas 
Simpſon, they the ſaid Henry Stronghill 
and Thomas Simpſon bargained and ſold 
to the ſaid George Oxenden and Richard 
Oxenden the tenements aforeſaid with 
the appurtenances, mentioned in the ſaid 
declaration, (amongſt other things; ) to 
have and to hold to the ſaid George and 
Richard, from the day next before the 


day of the date of the ſaid indenture, 


for the term of one whole year next en- 


| ſuing, with an intent that the ſaid George 


and Richard ſhould, by virtue of the 


ſaid indenture, and by force of the ſta- 
tute for transferring uſes into poſſeſſion, 


be in actual poſſeſſion of the premiſſes 
aforeſaid, whereof, &c. and be thereby 
enabled to accept a grant and releafe of 
the reverſion and inheritance therein, to 


the ſaid George and Richard, and their 
| heirs, to the uſes, intents, and purpoſes, 
to be limited expreſſed and declared: as 


by the ſaid indenture, produced in evi- 
dence to the ſaid jurors, it doth and 


may more fully appear. By virtue 


whereof the ſaid George Oxenden and 


Richard Oxenden entered into the te- 


nements aforeſaid, mentioned in the ſaid 


| declaration, and were thereof poſſeſſed 
for the term aforeſaid ; and being ſo poſ- Reaſe 
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ſeſſed thereof, afterwards, to wit, on the ereupon 


ſeventeenth day of November in the year 
laſt above mentioned, by an indenture 


tripartite, executed between them the 
ſaid 
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ſaid Henry Stronghill and Thomas Simp— 
ſon of the firſt part, the faid Henry Ox- 
enden of the ſecond part, and the ſaid 
Richard Oxenden and George Oxenden 
of the third part, bearing date the fame 
day and year, in conſideration of the 
ſum of 9951. 5s. of lawful money of 
England, paid by the ſaid Henry Oxen-i 
den to the ſaid Thomas Simpſon, and 
of the ſum of 8441. 158. of like lawful 
money of F1gland, paid by the ſaid Hen- 
ry Oxenden to the ſaid Henry Stronghill, 
he the laid Henry Stronghill ſold, alien. 
ed, releaſed, and confirmed to the ſaid t. 
George Oxenden and Richard Oxenden, n 
(amongſt other things,) the ſaid tence tl 
ments with the appurtenances, mention- 4 
ed in the declaration aforeſaid, (then be-. 
ing in their actual poſſeſſion) ; to have ( 
and to hold to the ſaid George Oxenden U 
and Richard Oxenden, their hcirs and ſa 
aſſigns for ever. And the ſaid juror t 
do upon their ſaid oath further declare. 4 
that this following clauſe is contained it fr 
the ſaid indenture laſt mentioned. | Her: F. 
was ſect forth a covenant for further af Y 
ſurance, zn hac derba. As by the faic fu 
indenture, produced in evidence to the en 
Enttr of Jaid jurors, it doth and may appear; th 
George avd by virtue whereof they the ſaid George th 
enden, and Richard Oxenden entered into . H. 
ſaid tenements, with the appurtenances 
mentioned in the ſaid declaration, whereſÞ V! 
of, &c. and were ſeiſed thereof as the St. 
lay 
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law requires; and being ſo ſeiſed there- 
of, afterwards, that is to ſay, in Mi- 
chaelmas term in the year laſt above 
mentioned, a fine was levied in the court A 
of our late ſovereign lord king Charles 
the ſecond, before Thomas Jones, Hugh 
Wyndham, Job Charlton, and Creſwell 


Levinz, his ſaid late majeſty's juſtices of 


the court of Comnon Pleas, between the ſaid 
Henry Oxenden plaintiff, and the ſaid 
Henry Stronghill and the ſaid Frances 
his wife, deforciants, of the tenements 
aforeſaid with the appurtenances, men- 
tioned in the ſaid declaration, by the 
name of, &c. By which ſaid fine they 
the ſaid Henry Stronghill and Frances 
acknowledged the tenements aforeſaid 
with the appurtenances, whereof, &c. 
(among other things,) to be the right of 
Henry Oxenden, as thoſe which he the 
ſaid Henry Oxenden had by the gift of 
the ſaid Henry Stronghill and Frances, 
and thoſe they remiſed and quit-claimed 
from them the ſaid Henry Stronghill and 
Frances and their heirs, to the faid Hen- 
ry Oxenden and his heirs for ever; and 
further, they the ſaid Henry Stronghill 
and Frances granted for themſelves and 
the heirs of the ſaid Henry Stronghill, 
that they would warrant to the faid 
Henry Oxenden and his heirs the tene- 
ments aforeſaid, with the appurtenances, 
whereof, &c. againſt the ſaid Henry 
Stronghill and Frances, and the heirs of 

the 


vied to them 
by Stonghill 
and his wife, 
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Henry 
Stronghill 
died, 


Richard, his 
eldeſt ſon, 
being then 
under agc, 


George and 
Richard Ox- 
enden leaſed 
to John Jor- 
dan and 
others at 
will, 


ernten 


the ſaid Henry Stronghill, for ever. And 
the ſaid jurors do upon their ſaid oath 
further declare, that the ſaid fine, levied 
as aforeſaid, was levied to the uſe of the 
ſaid George Oxenden and Richard Ox- 
enden, their heirs and aſſigns; whereby 


the ſaid George Oxenden and Richard 


Oxenden were feiſed of the tenements 
foreſaid, with the appurtenances, where- 
of the tenements, mention<d in the ſaid 
declaration, are parcel, as the law re- 
quires; and afterwards, to wit, in the 
year of our Lord 1695, the ſaid Henry 
Stronghill died, and left iſſue of his body 
Richard Stronghill the leſſor of the plain- 
tiff, his firſt begotten ſon and heir, (the 
ſaid Richard then being within the age 
of twenty-one years); and the faid Ri- 
chard Oxenden and George Oxenden be- 
ing fo ſeiſed thereof, they the ſaid George 
and Richard afterwards, to wit, on the 
firſt day of April, in the ninth year of the 
reign of his pre ſent majeſty demiſed the 
tenements aforeſaid, with the appurte- 
nances, whereof the tenements mention- 
ed in the ſaid declaration are parcel, to 
the ſaid John Jordan, John Mittel, and 
Thomas Hammond; to have and to 
hold to the ſaid John Jordan, John Mit- 
tel, and Thomas Hammond from the 
feaſt of the annunciation of the bleſſed 
virgin Mary then laſt paſt, for one whole 
year, and ſo from year to year, as long 


as both parties ſhould pleaſe: by 1 
0 
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of which leaſe they the ſaid John Jor- 
dan, John Mittel, and Thomas Ham- whe entered 
mond, entered into the ſaid demiſed 


premiſſes, with the appurtenances, and 
were poſlefſed thereof: and being ſo And tbe 


poſfelled thereof, he the ſaid Richard frive cue 

Strongbill. leſſor of the ſaid James York, en chem, 

afterwards, to wit, on the ſeventh day 

of October, in the ninth year of the 

reign of his preſent majeſty, entered in- 

to the ſaid tenements, with the appur- 

| tenances, whereof the ſaid tenements, 

| mentioned in the ſaid declaration, are | 
parcel, ind from thence drove out and . 


removed the ſaid John Jordan, John Mit- ——— 
tel, and Thomas Hammond, and was mif:4 tw the 
ſeiſed thereof as the law requires; and Plaizuf, 
being ſo ſeiſed thereof, he the ſaid Ri- 
chard Stronghill on the ſeventh day of 
| Ofober in the ninth year of the reign of 
| his preſent majeſty, demiſed to the ſaid 
james York the tenements aforeſaid, 
with the appurtenances, to hold to the 
ſaid James York and his aſſigns, from 
the 29th day of September then laſt paſt, 
to the full end and term of five years 
from thence next enſuing and fully to 
be compleat and ended; by virtue of 
| which ſaid demiſe, he the ſaid James 
| York entered into the ſaid tenements, ,,, Won 
| with the appurtenances, and was there- upon the de- 
of poſſeſſed, until the ſaid John Jordan, #24" 
John Mittel, and Thomas Hammond, 
afterwards, to wit, on the ſaid ſeventh 


day 
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But whether 
the defend- 
ants are guil- 
ty, the jury 
lea ve to 

the judges, 
and if they 
determine 
that they are 
guilty, then 
the jury find 
them ſo. 


l 


day of October in the ninth year afore- 
ſaid, mentioned in the declaration afore— 
ſaid, entered into the tenements aforc- 
ſaid with the appurtenances, which the 
ſaid Richard Stronghill had demiſed to 
the ſaid james in the manner aforeſaid, 
for the ſaid term, which 1s yet unexpired, 
in and upon the poſſeſſion of the ſaid 
James, and ejedted drove out and remov- 
ed him the ſaid James from his farm 
aforeſaid, for the term aforeſaid; 
and him the ſaid James ſo ejected 
driven out and removed, hath withheld 
and ſtill doth withhold from his ſaid 
poſſeſſion thereof, as the ſaid James doth 
within thercof complain againſt him; 
but whether upon the whole matter 
aforeſaid, found by the ſaid jurors in 
the manner aforeſaid, it ſhall appear 
to his majeſty's juſtices of this court, 
that they the ſaid John Jordan, John Mit- 
tel and Thomas Hammond are guilty of 
the treſpaſs and ejectment within writ- 
ten, in the tencments aforeſaid with the 
appurtenances mentioned 1n the ſaid de- 
claration, the ſaid jurors are altogether 
ignorant; and therefore pray the advice 
of this court; and if upon the whole 
matter aforcſaid, found by the ſaid ju- 
rors in the manner aſoreſaid, it ſhall ap- 
pear to his ſaid majeſty's juſtices of this 
court, that they the ſaid John Jordan, 
John Mittel and Thomas Hammond are 


in conſtruction of law guilty of the 
treſpaſs 


1 
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treſpaſs and ejectment aforeſaid, in the 
ſaid tenements, with the appurtenances, 
within mentioned in the ſaid declaration, 
then the ſaid jurors declare, upon their ſaid 
oath, that they the ſaid John Jordan, John 
Mittel and Thomas Hammond are guilty 
thereof, in ſuch manner and form as the 
ſaid James York doth within thereof 
complain againſt them; and they aſſeſs 
the damages of the ſaid James on that 
occaſion, beſides his expences and coſts 
laid out by him about his ſuit in this 
cauſe, to twelve pence, and for his ex- 
pences and coſts to twenty ſhillings ; but 
if upon the whole matter aforeſaid, found 
by the ſaid jurors in the manner afore- 
ſaid, it ſhall appear to his ſaid majeſty's 
juſtices of this court, that they the ſaid 
John Jordan, John Mittel and Thomas 
Hammond are, in conſtruction of law, 
not guilty of the treſpaſs and ejectment 
aforeſaid, in the tenements aforeſaid, 
with the appurtcnances, abovemention- 
ed in the ſaid declaration, then the ſaid 
jurors declare upon their ſaid oath, that 
they the ſaid John Jordan, John Mittel 
and Thomas Hammond are not guilty 
thereof, in ſuch manner and form as the 
ſaid John Jordan, John Mittel and Tho- 
mas Hammond have within alledged in 
their plea: and becauſe the ſaid juſtices 
of this court arc not yet adviſed what 
judgment to give of and concerning the 
premiſſes, a day therefore is given to 
the 
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If not, then 
they find them 
not guilty, 


Continu- 
ances, 


Not guilty, 


Award of the 


„ 


the ſaid parties, before ſir George Treby 
knight and his brethren, his ſaid ma- 
jeſty's juſtices of his ſaid court of Com- 
mon Pleas, in fifteen days from #a/ter 
day, to hear their judgment thereupon, 
the proceedings to be in the ſame ſtate 
as they now are. At which day as well 
the ſaid James as the ſaid John Jordan, 
John Mittel and Thomas Hammond 
came hither by their attornies aforeſaid ; 
and becauſe the ſaid juſtices of this 
court are willing further to adviſe them- 
ſelves of and concerning the premiſſes, 
before they give judgment thereupon, 
a day 1s here given to the ſaid parties 
till the morrow of the Holy Trinity, to 
hear their judgment thereupon, for 
that the ſaid juſtices are not yet deter- 
mined, &c. 


§ 2. Humfry v. Bathurſt. 
AT the ſaid Edward, by Edmund 


Hodſall his attorney, comes and 
defends the force and i injury, when, &c. 
and pleads, that he is in no wiſe guilty 
of the treſpaſs and ejectment aforeſaid, 
as the ſaid John above complains againſt 
him ; and thereof he puts himſelf upon 
the country, and the faid John does 
likewiſe the ſame: therefore the ſherift 
is commended that he cauſe to come hi- 
ther, on the octave of the purification 
of the bleſſed virgin Mary, twelve, &c. 


by 
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by whom, Sc. and who neither, c. to 
recognize, &c. becauſe as well, Sc. At 
which day the jury between the ſaid par- 
ties, in the ſaid action, were reſpited 
here until this day, namely in fiftcen 
days from the feaſt of Eaſter then ncxt 


221 


Award of 
Niſi prius. 


following, unleſs his preſent majeſty's 


juſtices aſſigned to hold the aſſizes in the 
county aforeſaid by virtue of the ſtatute, 
Sc. ſhould come before, on Tueſday the 
eighteenth day of March next enſuing, at 
Rochefter in the county aforeſaid. And 
now here at this day the ſaid John came by 
his ſaid attorney, and the ſaid juſtices of 
aſſizes before whom, Fc. returned hither 
their record in theſe words: Afterwards, 
at the day and place within contained, 
as well the within named John Humfry, 
as the within written Edward Bathurſt, by 
their attornies within mentioned, came be- 
fore ſir Thomas Jones knight, his majeſ- 
ty's chief juſtices of the court of Common 
Pleas, and fir Job Charlton knight, one 
of his ſaid majeſty's juſtices of the Com- 
mon Pleas, aſſigned by virtue of the ſta- 
tute, &c. to hold the aſſizes in the county 
of Kent, and the jurors of the jury 
whereof mention is within made, being 
ſummoned, ſome of them, namely, E. 
S. &c. appear, and are ſworn upon the 
Jury : and becauſe the reſt of the jurors 
of the jury have not appeared, therefore 
others of the by-ſtanders, choſen by the 


ſheriff 


Poſtea, 


I 


Tales de dir- 
cuniſtantibes. 
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As to two 
parts of the 
manor, and 
as do two 
third parts of 
the premiſſes, 
no! guilty, 


As to the other 
third part, a 
ſpecial ver- 


dict. 


re 


ſheriff of the county aforeſaid for this 
purpoſe, are, at the requeſt of the ſaid 
John Humfry, and by the command of 
the ſaid juſtices, put on anew, whoſe 
names are affiled in the within written 
pannel, according to the direction of the 
ſtatute in ſuch caſe made and provided; 
and the jurors fo put on anew, namely, 
J. B. &c. being called, likewiſe appear, 
who being choſen tried and ſworn, to- 
gether with the jurors before impannel- 
led and ſworn, to declare the truth of 
the within contents, as to the within 
written treſpaſs and ejetment in two 
parts of the manor of Pu//ens, with the 
appurtenances within mentioned (the 
whole in three parts to be divided) and 
alſo in two parte of all and ſingular the 
tenements within written, with the ap- 
purtenances, (the whole in three parts 
likewiſe to be divided), declare upon 
their oath, that the ſaid E. B. is in no 
wiſe guilty thereof, as the ſaid E. B. 
hath within alledged in his plea : and as 
to the within written treſpaſs and eject- 
ment in the third part of the manor afore- 
ſaid, with the appurtenances, reſidue of 
the ſaid manor, and alſo in the third 
part of all and ſingular the tenements 
aforeſaid, with the appurtenances, reſi- 
due of the ſaid tenements, with the ap- 
purtenances, (the whole in three parts 
to be divided), as aforeſaid, the ſaid ju- 
rors do farther declare, upon thcir ſaid 

oath, 
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oath, that long before the within written 

time when the treſpaſs and ejectment 

within mentioned are within ſuppoſed to 

have been committed, namely, on the 

firſt day of December in the thirty-eighth 

ear of the reign of our late ſovereign 

lady Elizabeth, late queen of Eugland, 

one Paul Bathurſt was ſeiſed in fee of P. Bathurſt 
and in the manor aforeſaid, with the“ in bee, 
appurtenances, and alſo of and in all 

and ſingular the tenements aforeſaid, 

with the appurtenances, ſpecified in the 

within written declaration, in his de- 

meſne as of a fee: and the ſaid jurors bad iffue Ed- 


ward his ſon 


ſurther declare, upon their ſaid oath, and heir ap- 
that the ſaid Paul Bathurſt had iſſue of PP 

his body, lawfully begotten, Edward 

Bathurſt his ſon and heir apparent; and 

that the ſaid Paul Bathurſt afterwards Indenture be. 
and before the ſaid time when, @c. teen P. B. 


of the one 
namely, on the ſeventh day of December, part, and the 


in the fortieth year of the reign of our {Eva 
ſaid late ſovereign lady Elizabeth, late the orher 
queen of England, &c. made and as his“ 
deed delivered a certain indenture, ſealed 
with his ſeal, executed between the ſaid 
Paul Bathurſt by the name of, &c. of the 
one part, and the ſaid Edmund Ba- 
thurſt his ſon, one John Horſmonden, 
George Day, and Robert Auſten, by the 
names of, &c. of the other part, bearing 
date on the ſaid ſeventh day of December 
in the ſaid fortieth year of the reign of 
our ſaid late ſovereign lady Elizabeth, 

late 
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Peath of Paul 
Bathurit. 


Entry of Ed- 
ward his ſon, 


Who had iſ- 
ſue Thomas 
his eldeſt ſon, 
and Edward, 
William and 
Robert. 
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late queen of England, &c. the tenor of 
which indenture followeth in theſe 


words: |ſet forth the indenture 7: hec 


verba.] As it doth and may by the inden- 
ture aforeſaid, now ſhewn to the ſaid 
juſtices, and proved read and given in 
evidence to the ſaid jury, (among other 
things) more fully appear. And the ſaid 
jurors further declare upon their oath, 
that the ſaid Paul Bathurſt afterwards, 
and before the ſaid time when, &c. 
namely, on the eighth day of December, 
in the forty-ſecond year of the reign of 
the ſaid late ſovereign lady queen Eliza- 
beth, died at Gowd/ur/? aforeſaid, in the 
ſaid county of Kent; and that the faid Ed- 
ward Bathurſt, ſon and heir of the ſaid 
Paul Bathurſt, afterwards and before the 
ſaid time when, &c. namely, on the 
tenth day of the aforeſaid month of 
December, in the forty-ſecond year afore- 
faid, entered into the manor and tene- 
ments aforeſaid, with the appurtenances, 
and was ſeiſed thereof, as the law re- 
quires; and that the faid Edward Ba- 
thurſt, ſon and heir of the ſaid Paul 
Bathurſt, had iſſue of his body lawfully 
begotten, four ſons, viz. Thomas his 
eldeſt ſon, Edward his ſecond ſon, fa- 
ther to the ſaid Edward, William his 
third ſon, and Richard his fourth ſon; 
and that the ſaid Edward the father, be- 
ing ſo ſeiſed, afterwards and beforc the 


ſaid time when, &c. namely, on the firſt 
| . day 
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day of May, in the year of our Lord 
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That Edward 
the Father 


1630, died at Gowdhurſt afore ſaid, in the tied ſciſed, 


ſaid county of Kent; and that Thomas 
Bathurſt, the eldeſt ſon of the ſaid Ed- 
ward ſurvived him; and that he aſter- 
wards, and before the ſaid time when, 
&c. namely, on the ſecond day of May, 
in the year of our Lord 1663, entered 
into the ſaid manor and tenements, with 
the appurtenances, and was ſei ſed there- 
of as the law requires: and the ſaid ju- 
rors do further declare, upon their ſaid 
oath, that afterwards, and before the 
ſaid time, when, &c. to wit, in Micha- 
elmas term, in the ſeventh year of the 
reign of his late majeſty king Charles the 
firſt, before fir Robert Heath knight and 
his brethren, then juſtices of the court 
of Common Pleas of his ſaid late majeſty 
king Charles the firſt, at Veſtminſter, 
one George Mapleſden gentleman, and 
James Sarys gentleman, perſonally de- 
manded againſt the ſaid Thomas Bathurſt, 
by the name of Thomas Bathurſt gentle- 
man, the manor of Hullens, with the 
appurtenances, and one meſſuage, &c. 
as his right and inheritance, and into 
which the ſaid Thomas had not any en- 
try but after a diſſeiſin, which Hugh 
Hunt unjuſtly and without judgment 
made thereon to the ſaid George and 


James, within thirty years, &c. And 


whereupon they declared that they were 
ſeiſed of the manor, tenements, and 
2 rents 


Entry of Tho- 
mas his eldeſt 
ſon, 


Who ſuffered 


a recovery, 
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Wherein Ed- 
ward Howlſe 
was vouched. 


Plea of the 
vouchee. 
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rents aforeſaid, with the appurtenances 
in their demeſne of a fee and right, in 
time of peace, in the time of our late 
ſovereign lord the king that then was, by 
taking the profits thereof, &c. and in 
which, &c. and thereof they brought 
their ſuit, &. And the ſaid Thomas 
perſonally came and defended his right 
when, &c. And thereupon vouched to 
warranty Edward Howſe, who beiny 
then perſonally preſent in court, gratrs 
warranted to him the manor, tenements 
and rents aforeſaid, with the appurte- 
nances ; and thereupon the ſaid George 
and James demanded againſt the ſaid Ed- 
ward, tenant by his warranty, the ma- 
nor tenements and rents aforeſaid, with 
the appurtenances : and whereupon they 
declared that they were ſeiſed of the ma- 
nor, tenements and rents aforeſaid, with 
the appurtenances, in their demeſne as 
of fee and right, in time of peace, in 
the time of our ſaid late ſovereign lord 
the king, that then was, by taking the 
profits thereof, &c. And in which, &c. 
And thereupon they brought their ſuit, 
&c. And the ſaid Edward, tenant by 
his warranty, defended his right, when, 
&c. and pleaded that the ſaid Hugh had 
not diſſeiſed the ſaid George and James 
of the manor, tenements and rents afore- 
ſaid, with the appurtenances, as they 
the ſaid George and James had by _ 
al 
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ſaid writ and declaration ſuppoſed; and 
thereof they put themſelves on the coun- 
try, and the ſaid George and James did 
likewiſe the ſame; and the ſaid George Imparlance. 
and James prayed leave thereto to im- 
parl, and it was granted to them, &c. 
and afterwards, in that ſame term, they 
the ſaid George and James perſonally 
came again there into court at VNeſimin- 


er, and the ſaid Edward, although ſo- 


lemnly called, came not again, but de- 
rted in contempt of the court, and 
made default; therefore it was adjudged judgment. 
that the ſaid George and James ſhould 
recover their ſeiſin, againſt the ſaid Tho- 
mas, of the manor, tenements and rents 
aforeſaid, with the appurtenances, and 
that the ſaid Thomas ſhould have of the 
lands of the ſaid Edward to the value, 
&c. ; and that the ſaid Edward ſhould 
be amerced. And thereupon the ſaid Writ of feifin. 
George and James prayed his majeſty's 
writ, to be directed to the ſheriff of the 
county aforeſaid, to cauſe them to have 
full ſeiſin, of the manor, tenements and 
rents aforeſaid, with the appurtenances, 
and it was granted to them, returnable 
forthwith into the court aforeſaid ; and 
that afterwards, namely, on the fifteenth 
day of November, in that ſame term, the 
ſaid George and James perſonally came 
there into the ſaid court at eftminſter 
and the ſheriff, namely, fir Robert Lew- 
O 2 kener 


- 
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Return. kener knight, then made a return, that 
he by virtue of the writ aforeſaid to him 
directed, on the tenth day of November 
then laſt paſt, cauſed the ſaid George and 
James to have full ſeiſin of the manor, 
tenements and rents aforeſaid with the 
appurtenances, as he had been directed 
by the writ aforeſaid. And the ſaid ju- 
rors do further declare, upon their ſaid 

incenture be- Oath, that the ſaid Thomas Bathurſt af- 


tween I. B. 


of the one terw ad and before the ſaid time when, 
F namcly, on the twenty- fifth day of 
berts __ February, in the eighth year of the reign 
ke that Of his ſaid late majeſty king Charles the 
part, firſt, made and as his deed delivered an 
indenture ſcaled with his ſeal, executed 
between the ſaid Thomas Bathurſt (by 
the name of Thomas Bathurſt) of the one 
part, and fir Walter Roberts, Knight, 
and Henry Criſpe eſquire, (by the names 
of, &c.) of the other part, bearing date 
on the twenty-fiftth day of February, in 
the eighth year of the reign of his 
laid late majeſty king Charles the firſt; 
the tenor of which ſaid indenture fol- 
lows in theſe words: [here ſet out the 
indenture.] As by the ſaid laſt menti- 
oned indenture, now ſhewn here to the 
ſaid juſtices, and proved, read and given 
in evidence to the ſaid jury, (amongſt 
other e it doth and may more fully 
That the ſaid appear. And the ſaid jurors do further 


* n  deciare; = ay their ſaid oath, that the 
ſaid 
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ſaid Thomas Bathurſt, afterwards and 

before the ſaid time When, &c. namely, 

on the twenty-ſixth day of the ſaid 

month of February, in « eighth. 

of the reign of his ſaid late majeſty lang 

Charles the firſt, took to wife, and was 

lawfully married to, the above named 
Elizabeth Hooper; and that the ſaid — 


Thomas Bathurſt, afterwards and before 
the ſaid time when, &c. namely, on the 


twenty-ſeventh day of February, in the 


ninth year of the reign of his faid late 

majeſty king Charles the firſt, died. at 
Gowdhurſt aforeſaid, in the ſaid county 

of Kent, without any iſſue of his body 

lawfully begotten; and that the ſaid That Elizae 
Elizabeth his wiſe forvived him, and af- and vas elf. 
terwards and before the ſaid time when, for ber life. 
&. namely, on the twenty-eighth day 

of February, in the ninth year of the 

reign of his ſaid late majeſty king Char- 

les the firſt, the the ſaid Elizabeth _— 

into the manor and tenements aforeſaid, 

with the appurtenances, and was there- 

of ſeiſed, for and during the term of the 

life of the ſaid Elizabeth, the reverſion The reverfion 
belonging to the right heirs of the ſaid 1 
Thomas Bathurſt. And the ſaid jurors of T. B. 

do further declare, upon their faid oath, 

that afterwards and before the ſaid time 

when, &c. to wit, on the firſt day of Ofo- That W. — 
ber, in the year of our Lord 1688 the his vi. 
ſaid William Bathurſt, brother to the ſaid 


Thomas 


Thomas, made his laſt will and teſta- 

ment in writing, (amongſt other things) 

in theſe Engliſh words following. [Set 

forth the will zu hc verba.] as by the 

ſaid laſt will and teſtament of the ſaid 

William Bathurſt, now ſhewn Here to 

the faid juſtices, and read and given in 
evidence to the ſaid jury, it doth and 

may (amongſt other things) more fully 

That theſaid and at large appear. And the ſaid jurors 
W. B. died. do further declare, upon their faid oath, 
that the ſaid William Bathurſt after- 

wards and before the faid time when, 

&c. namely, on the eighth day of J, 
in the year of our Lord 1650, died at 
Pi Pie the Fitham in the faid county, and that af- 
ttterwards and before the ſaid time when, 
'&c. namely, on the firſt day of December, 

in the thirty-ſecond year of the reign of 

his preſent majeſty king Charles the ſe- 

cond, the ſaid Elizabeth Bathurſt, wi- 

dow and relict of the above named Tho- 

mas Bathurft, died at Gowdhurft aforc- 

295 Hehe Taid, in the ſaid county of Kent; and 
4 heir to T. that after the deceaſe of the ſaid Eliza- 
B. beth Bathurſt, widow and reli of the 
faid Thomas Bathurſt, and before the 

faid time when, &c. namely, on the 

tenth day of December, in the thirty- 

ſecond year of the reign of his ſaid pre- 

Tent majeſty, the faid Edward Bathurft 

the now defendant, ſon and heir of the 

faid Thomas Bathurſt, entered into 3 

al 
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ſaid manor and tenements with the ap- 
purtenances, and was ſeiſed thereof, as 

the law requires. And the ſaid jurors That the ſaid 
do further declare, upon their ſaid oath, — 
that the ſaid manor and tenements with ase 
the appurtenances, now are, and for ſo of the manor 
long a time as there is no remembrance * lefon. 
of any man to the contrary, have been, 

of the tenure of antient demeſne of the 

crown of the kingdom of England in 

fee, and during all that time have been 


and now are held of the manor of Ay/es- 


ford in the ſaid county of Kent, and that 


the ſaid manor of Ay/esford, with the ap- 
purtenances, now is, and for ſo long a 
time as there 18 no remembrance of any 
man to the contrary, hath been, antient 
demeſne of the crown of the kingdom of 
England. And the ſaid jurors do further A record of a 
declare upon their ſaid oath, that the To Ge. 
ſad Edward Bathurſt the ſon, the now a recovery of 
defendant, being ſeiſed as aforeſaid of ent demelne. 
and in the ſaid manor and tenements, 
with the appurteaances, (amongſt other 
things) it is enrolled a the pleas at 
Weſtminſter, before fir Francis North, 
knight, and his brethren, the juſtices of 
the court of Common Pleas of our ſove- 
reign lord the king, of Trinity term in 
the thirty-third year of the reign of his 
preſent majeſty, that the ſaid Edward 
Bathurſt the fon, by the name of Ed- 
ward Bathurſt, eſquire, fon and heir of 
Edward 
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Edward Bathurſt his father, and heir to 
Thomas Bathurſt, eſquire, was attached 
to anſwer to ſir Thomas Colepeppvre, 
baronet, ſon and heir of Richard Cole- 
peppyre, baronet, and heir to fir William 
Colepeppyre, baronet, of à plea. that 
whereas the faid Thomas Colepeppyre for 
ten years then laſt paſt had been, and 
then was, ſeiſed of the manor of Ay/-s- 
ford, with the appurtenances, in the 
ſaid county, in his demeſne as of fee; 
which ſaid manor, with the appurte- 
nances, then was, and for ſo long a 
time as there was no remembrance of 
any man to the contrary had been, anti- 
ent demeſne of the crown of England, 
and all the lands and tenements which 
were held of that manor had time out of 
mind been pleadable and implcaded in 
the court of the ſaid manor, before the 
ſteward thereof for the time being, by 
his majeſty's writ of -right cloſe, and not 
elſewhere; according to the cuſtom of 
the ſaid manor, time out of mind there- 
in uſed and approved of. And that the 
ſaid Thomas Bathurſt in his life-time, 
and George Mapleſden, gentleman, and 0 
James Sarys, gent eman, being now like- t 
wiſe dead, well knowing the premiſſcs, t 
but contriving craftily to deceive and n 
defraud the ſaid William and his ſucceſ- T 
ſors, lords of the ſaid manor, of the n 
profit of that manor; they the ſaid ÞÞ » 
| | George 
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George Mapleſden and james Sarys, on 
the ſeventh day of Oclober in the ſeventh 
year of the reign of his late majeſty 
king Charles the firſt, he the ſaid Wil- 
liam being ſeiſed of the ſaid manor, 
with the appurtenances in his demeſne 
as of fee, proſecuted out of the high 
court of Chancery of his ſaid late ma- 
jeſty, (that court then being held at 
Meſtminſter in the county of Middleſex,) 
his ſaid late majeſty's writ of entry /ur 
dilſeifin en le poſt, againſt the ſaid Tho- 
mas Bathurſt, of the manor of Pullens 
with th: appurtenances, and of one meſ- 
ſuage, &c. directed to the ſheriff of the 
ſame county, and returnable before his 
ſaid late majeſty's juſtices at Veſtminſter 
aforeſaid, on the morrow of A Souls 
then next enſuing ; by virtue of which 
ſaid writ and the return thereof, ſuch 
proceedings in law were made and 
had thereupon on the ſaid morrow of Al 
Souls, and other concurring circum- 
ſtances requiſite in ſuch caſes, that they 
the ſaid George and James 1n Michael- 
mas term, in the ſaid ſeventh year, re- 
covered againſt the ſaid Thomas Bathurſt 
the ſaid manor of Pul/ens, and the ſafl 
tenements and rents, with the appurte- 


nances; as by the record and proceed- 


ings thereof, now remaining in his ſaid 
majeſty's court, before his juſtices, to 
wit, at Veſtminſter aforeſaid, it doth 

and 
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and may more fully and at large appear; 
which ſaid recovery was ſuffered to the 
uſe of the ſaid Thomas Bathurſt and his 
heirs for ever; and by means of the 
ſaid recovery, and by force of an aQ 
made in the parliament of our late ſove- 
reign Henry VIII. late king of England, 
on 11 5 l ay of February, in the 
twenty-ſcventh year of his reign, at 
Weſtminſter, in the county of Middleſex, 
for transferring uſes into poſſeſſion, he 
the ſaid Thomas Bathurſt became ſeiſed 
of and in the ſaid manor of Pu//ens, and 
of the tenements and rents aforeſaid, 
with the appurtenances, in his demeſne 
as of fee. And he the ſaid Thomas 
Colepeppyre farther declared that the 
manor, tenements and rents, with the 
appurtenances, ſpecified in the ſaid writ 
of entry, at the time of ſuing out of the 
{aid writ, and alſo at the time of the ſaid 
recovery thereupon had, were held of 
the ſaid W. C. as of his manor of Ay/es- 
ford aforeſaid, and during all the time 
aforeſaid, until the day of ſuing out the 
ſaid writ, according to the cuſtom of the 
ſaid manor of Aylesford, were plead- 
able and impleaded in the court of the 
faid manor, and not elſewhere; by 
which recovery ſuffered in the manner 
afareſaid, the ſaid manor of Pu//ens, and 
the tenements aforeſaid, with the ap- 
purtenances, became a frank fee, and 

pleadable 


Nhe 


pleadable and impleaded at common law, 
to the deceit of the court of the ſaid 


William, lord of the manor of Ay/esford 
aforeſaid, and to the maniteſt danger of 


the difinheriſon of the ſaid T. C. to the 


damage of the ſaid T. C. forty pounds ; 
and whereupon the faid T. C. by Hope 


Gyfford, his attorney, complaineth, that 


whereas the ſaid T. C. for ten years then 
laſt paſt had been, and then was, ſeized 
of the manor of Ay/esford, with the ap- 
purtenances, (and ſo reciting the count 
in the action of deceit in the ſame man- 
ner with the writ above mentioned, un- 
til you come to the words) to the damage 
of the ſaid T. C. forty pounds, and 
thereof he brought his ſuit, &c. And 
the ſaid E. B. the now defendant, by 


Edmund Hadſell, his attorney, came and 


defended the force and injury, when, &c. 
and pleaded that he could not deny the 
action of the ſaid T. C. nor but that the 
ſaid Thomas was, and for ten years laſt 
paſt had been, ſeized of the ſaid manor 
of Ayle ford with the appurtenances, in 
his demeſne as of fee; nor but that the 
ſaid manor with the appurtenances, then 
was, and for ſo long a time as there had 
been no remembrance of any man to the 


contrary had been, antient demeſne of 


the crown of Fng/and; nor but that all 
the lands and tenements, which were 


held of the ſaid manor, were time out 
of 
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of mind plcadable and impleaded in the 


court of the manor aforeſaid, before the 


ſteward thereof for the time being, by 
his majeſty's writ of right cloſe, and not 


- elſewhere, according to the. cuſtom of the 


ſaid manor, time out of mind uſed and 


approved of; aud that the manor, with 


the tencments and rents aforcſaid, ſpeci- 
fied in the ſaid writ of entry, at the 


time of ſuing out the ſame, and at the 


Judgment for 
the plaintiff, 
in the writ of 
diſceit. 


time of the ſaid recovery thereupon had 
and ſuffered, were held of the ſaid W. 
C. as of his manor of Ay/esford afore— 
ſaid; and during the time atoreſaid, till 
day of ſuing out the ſaid writ, had been 
plcadable and impleaded i in the court of 
the ſaid manor, according to the cuſtom 
of the ſame manner of Ay/esford; as the 
ſaid T. C. had above alledged, in his 
writ and declaration aforeſaid ; therefore 
it was adjudged, that the ſaid T. have 
again his ſaid court, that is, that the 
manor, - rents and tenements aforeſaid 
with the appurtenances, ſpecified in the 
ſaid writ of entry, be pleaded, removed 
and brought back again into the fail 
court, within the juriſdiction thereof, 
notwithſtanding the ſaid judgment given 
upon the ſaid writ of entry, in his ſaid 
late majeſty's court at Meſiminſter afore- 
ſaid; and that the ſaid recovery be an- 
aulled, and made entirely of no effect: 

and that the ſaid T. be reſtored to all 


things which he loſt by reaſon of the 
ſaid 
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ſaid judgment, given upon the ſaid writ 
of entry; and that the ſaid Edward Ba- 
thurſt the deſendant be amerced: As 
by the record thereof, now. remaining at 
Weſtminſter, in the county of Midalgſcx, 
recorded, it doth and may more fully ap- 
pear. And the faid jurors do further de- 
clare, upon their ſaid oath, that after- 
wards, and before the ſaid time when, &c. 
namely, on the firſt day of April, in the 
thirty-fourth year of the reign of his pre- 
ſent majeſty, Charles the ſecond, now 
king of Euglaud, &c. the the ſaid Eliza- 
beth Bathurſt, widow, late wife of 
the ſaid William Bathurſt deceaſed, en- 
tered into the manor and tenements, 
with the appurtenances aforeſaid, and 
was thereof poſſeſſed ; and that the ſaid 
Elizabeth Bathurſt widow, reli of the 
ſaid William Bathurſt, afterwards, and 
before the ſaid time when, &c. namely, 
on the ſaid ſeventh day of the ſaid month 
of April, in the thirty-fourth year afore- 
ſaid, made and as her deed delivered an 
indenture, ſealed with her ſeal, execut- 
ed between the ſaid Elizabeth Bathurſt 
laſt above named, by the name of, &c. 
of the one part, and Thomas Crampe, 
by the name of, &c. of the other part. 
bearing date on the ſaid ſeventh day of 
April, in the ſaid thirty-fourth year ; the 
tenor of which ſaid indenture followeth 
in theſe words; [this was a common 
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2 beth, relict 
of William 


Bathurſt, 


who leaſed to 
the leſſor of 
the plaintiff 
for five years. 


leaſe 
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leaſe for five years, made by Elizabeth 


And that. Eathurſt to Crampe.] And the ſaid ju- | 
zow alive. rors do further declare upon their ſaid p 
oath, that the ſaid Elizabeth Bathurſt, Y 

widow, relict of the ſaid William Ba- 1 

thurſt, is now alive, and in good health; } 

[and then the jury found the leaſe entry 4 

and ouſter in the declaration, and made t 

the proper general concluſion, ] but whe- i 

ther, &c. f 

f 

$ 3. Norton v. Ladd. v 

Lut. 556. S to nine acres three roods and an c 
cpa fog half of land, with the appurte- 0 
the plaintff, nances, part of the tenements ſpecified = 


in the within declaration, the ſaid jurors 0 
declare, upon their oath, that the ſaid | 
John Ladd is guilty of the treſpaſs and ir 


ejectment within written, in the nine a} 
acres three roods and an half of land in 
aforeſaid, with the appurtenances, as n 
the ſaid John Norton doth within com- a1 


plain againſt him; and they aſſeſs the 
damages of the ſaid John Norton, by at 
reaſon of the ſaid treſpaſs and ejectment, I of 
beſides his expences and coſts laid out fo 


by him about his ſuit in that particu- ro 
lar, to ſix-pence, and for his expences or 
and coſts to forty ſhillings: and as to th 
one garden, &c. with the appurtenances, I th 


other part of the tenements ſpecified in i cu 

the within declaration, with the appur- th 

tenances, they declare, upon their ſaid ſe 
oath. 
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oath, that the ſaid John Ladd, is not 2 to other 


part not guil- 


guilty of the within written treſpaſs h. 
and ejectment, in the ſaid one garden, 


&c. with the appurtenances, in ſuch 


manner and form as the ſaid John Ladd 
hath within alledged in his plea: and 
as to one meſſuage, &c. reſidue of the 
tenements with the appurtenances, with- And as to the 
in mentioned in the ſaid declaration, the jt © 
faid jurors do further declare, upon their dia; that 
ſaid oath, that long before the ſaid 3 
within written time, when the with- elder being 
in ſpecified leaſe was made, one Edmund of copybol 
Cook ſenior, was ſeiſed in his demeſne as 
of fee, at the will of the lord of the 
manor of Thorneg cum membris, in the 
county of Norfolk, according to the 
cuſtom of the manor aforeſaid, of and 
in the ſaid one meſſuage, &c. with the 
appurtenances aforeſaid, in Brinton Brin- 
ingham, and Stody, being cuſtomary te- 
nements, held of the manor aforeſaid, 
and N of the manor of Thorneg cum 
nembris, in the ſaid county of Norfolk, 
and demiſed and demiſable by the lord 
of the ſaid manor, or his ſteward thereof, 
for the time being, by copy of the court 
rolls of the ſaid manor, to any perſoh 
or perſons whatſoever, willing to take 
the ſame in fee- ſimple, or otherwiſe, at 
the will of the lord, according to the 
cuſtom of the manor aforeſaid. And 
the ſaid Edmund Cook ſenior, being ſo 
ſeized thereof, and having iſſue three 

| ſons, 
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and having 
three ſons, 
and three. 
daughters, 


ſurrendered 
to the ule of 
his will, 
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ſons, of his body lawfully begotten, 
Robert Cook, Edniund Cook, and John 
Cook, and three daughters, Cicely, El- 
len, and Alice; he the ſaid Edmund 
Cook, afterwards and before the within 
written time when the within mention- 
ed leaſe was made, at the court of the 
manor of 7/orneg cum membris aforeſaid, 
held there on the fifth day of Odober, 
in the year of our Lord 1659, perſon- 
ally and in open court, before the whole 
homage, ſurrendered into the hands of 
the lord of the manor aforeſaid, by the 
hands of the ſteward of the court, all 
is cuſtomary meſſuages, lands and tenc- 
ments whatſoever, as well in poſſeſſion 
as in reverſion, within that manor, by 
copy of the court rolls, according to the 
cuſtom of the manor aforeſaid, to ſuch 
uſe or uſes as he ſhould, by his laſt 
will and teſtament in writing, limit or 
appoint; and that the ſaid Edmund 
Cook ſenior, had then Anne his wife, 
and afterwards, namely, on the ninth 
day of June, in the year of our Lord 
1668, made and ordained his laſt will 
and teſtament in writing, and thereby 
gave and deviſed in theſe following Eng- 
/i/h words, to wit, [here was ſet out the 
will of Edmund Cook the elder, . ha 
verba, by which he deviſed the premiſſes 
to his wife for life; remainder to his 
ſon Edmund in fee.] As by the ſaid laſt 


* il and teſtament of the ſaid Edmund 
Cook 
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Cook the father, now ſhewn here in 
court and given in evidence, it doth 


more fully appear. And the ſaid jurors and died. 


do further declare upon their ſaid oath, 
that after the ſaid firſt day of Auguſt, in 
the ſaid year of our Lord 1668, the ſaid 
Edmund Cook the teſtator, died at Brin- 
ton aforeſaid : after whoſe death, name- 
ly, at a court ſpecially held for the ſaid 
manor of Thorneg cum membris, on the 
eighth day of May in the twenty-fourth 
year of the reign of his preſent majeſty, 


the ſaid Edmund Cook, the ſon of the 


ſaid Edmund Cook deceaſed, came and 
brought into the ſame court the ſaid 
laſt will and teſtament of the ſaid Ed- 
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mund Cook deceaſed, and craved of the Admiſſion 


lord of the ſaid manor, to admit him 


meſſuage, &c. with the appurtenances ; 
whereupon the ſaid Edmund Cook the 
ſon, at the ſame court of the manor 
aforeſaid, held at the ſaid manor, on the 
day and year laſt above mentioned, was 
admitted tenant to the ſaid remainder of 
the ſaid tenements, with the appurte- 
nances, to hold to him and his heirs, 
after the deceaſe of the ſaid Anne, ac- 
cording to the cuſtom of the manor afore- 
ſaid, and the ſaid remainder was then 
and there granted to the ſaid Edmund 
the ſon, by the lord of the ſaid manor, 
according to the cuſtom of the manor 
aforeſaid, to hold the ſaid tenements, 

R with 


of Edmund 


k g Cook, the 
tenant to the remainder of the ſaid one fn 
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with the appurtenances, to the ſaid Ed- 
mund the ſon and his heirs, after the 
deceaſe of the ſaid Anne, according to 
the intent and purpoſe of the will * 
ſaid, at the will of the lord according to 
the cuſtom of the ſaid manor; as by the 
court rolls of the ſaid court made thereof, 
here brought and ſhewn to this court, 
and read and gi ven in evidence to the ſaid 


jurors, doth more fully appear: where- 
by the ſaid Edmund the ſon was ſeiſed 
of the ſaid remainder, as the law re- 


quires ; and being ſo ſeiſed thereof, af- 
terwards, to wit, on the day and year 
laſt above mentioned, he the ſaid Ed- 
mund Cook the ſon, came into the ſaid 
court of the manor aforeſaid, in his 
own perſon, and in open court ſurren- 
dered into the hands of the lord of the 
manor aforeſaid, by the hands of the 
ſteward of that manor, the ſaid one 
meſſuage, &c. with the appurtenances, 
to ſuch uſe or uſes as he ſhould, by his 
laſt will and teſtament in writing, limit 
and appoint, according to the cuſtom of 
the manor aforeſaid. And the ſaid ju- 
rors do further declare, upon their ſaid 
oath, that the ſaid Edmund Cook the 
ſon, afterwards, namely, on the nine- 
teenth day of May in the year of our 
Lord 1674, made his laſt will and teſta- 
ment in writing, and thereby gave and 
deviſed in theſe Eng//h words follow- 
ing, viz. [here was ſct out the will of 

; Edmund 
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Edmund Cook the ſon, in kec verba, con- 

taining a deviſe of the premiſles to his ſiſ- 

ter Alice for life; remainder to his brother 

John Cook.] As by the ſaid laſt will and 

teſtament of the ſaid Edmund the ſon, 

now brought here and ſhewn to this 

court, and read and given in evidence 

to the ſaid jury, 1t doth more fully ap- 

pear: and the ſaid Edmund the fon. Death of E4- 
afterwards, namely, on the firſt day of punt he 

June in the ſaid year of our Lord 1674, fiters without 
died at Brinton aforeſaid, without iflue or“ 

his body lawfully begotten. And the 
ſaid jurors, upon their ſaid oath, do 
further declare, that the ſaid Cicely, 
Ellen and Alice, ſiſters to the ſaid Ed- 
mund the ſon, afterwards, namely, on 
the firſt day of Auguſt in the year of 
our Lord 1675, died at Brinion afore- 
ſaid, without any iſſue of their or ei- 
ther of their bodies lawfully begotten ; 
and the ſaid Anne Cook, widow, the 
mother, ſurvived the ſaid Cicely, Ellen 
and Alice ; and afterwards, namely, on 
the firſt day of September, in the year of 
our Lord 1675, the ſaid Anne Cook 
died at Brinton aforeſaid, and that aficr- 
wards, namely, on the nineteenth day 
of January in the year of our Lord 
1680, the ſaid John Cook, brother to Admiſſion of 
the ſaid Edmund Cook the ſon, deceaſed, M beben 
came into the court of the ſaid manor of Edmund. 
of Thorneg cum membris aforeſaid, held 

on the ſame day and year laſt mention- 
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mother. 
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ed, and brought into that court the laſt 
will and teſtament of the ſaid Edmund 
the ſon, his brother, made in writing, 
bearing date on the nineteenth day of 
May in the year of our Lord 1674 afore- 
ſaid, and the ſaid John Cook craved of 
the lord of the ſaid manor, to admit 
him tenant of the premiſſes, according 
to the intent and purport of the ſaid 
ſurrender and laſt will of the ſaid Ed- 
mund Cook the ſon ; whereupon the ſaid 
John Cook was, at the ſaid court of the 
ſame manor, there held on the day and 
year laſt above mentioned, admitted a 
tenant to the ſaid one meſſuage, &c. 
with the appurtenances, according to 
the cuſtom of the manor aforeſaid; and 
the ſaid tenements with the appurte- 
nances, were then and there granted, in 
the ſame court, to the faid John Cook, 
by the lord of the ſaid manor, accord- 
ing to the cuſtom thereof; to hold to 
the ſaid John, according to the intent 
and purport of the ſaid ſurrender and 
laſt will of the ſaid Edmund Cook the 
ſon, at the will of the lord, according to 
the cuſtom of the manor aforeſaid; as 
by the copy of the court rolls laſt above 
mentioned made thereupon, now brought 
here into court, and given in evidence 
to the ſaid jurors, more fully may ap- 
pear; whereby the ſaid John Cook en- 
tered into the ſaid tenements with the 
appurtenances, . laſt above ones 

an 
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and was ſeiſed thereof, as the law re- 


quires. And being ſo thereof ſeiſed, he Letter of at- 
torney, to ſur- 

render to the 

uſe of John 


the ſaid John Cook, afterwards, namely, 
on the twenty-ſixth day of February, in 
the year of our Lord 1682, by his writ- 
ing, purporting to be a letter of attor- 


ney, under the hand and ſeal of the ſaid void, on pay- 
John Cook, bearing date the day and un 


year laſt above mentioned, and atteſted 
by J. C. ſenior and F. W. junior, ſuffi- 
ciently authoriſed one J. C. junior, gentle- 
man, a cuſtomary tenant of the manor 
aforeſaid, to ſurrender into the hands of 
the lord of the ſaid manor, according to 
the cuſtom of that manor, the ſaid one 
meſſuage, &c. to the uſe and behoof of one 
John Ladd, his heirs and aſſigns for ever; 
upon this condition, that if the ſaid John 
Cook, his heirs, executors and aſſigns or 
any of them, ſhould pay, or cauſe to be 
paid, to the ſaid John Ladd, his execu- 
tors, adminiſtrators or aſſigns, the ſum of 
106]. upon the twenty-ſeventh day of 
February, which ſhould be in the year 
of our Lord 1683, at or in the dwell- 
ing-houſe of the ſaid John Ladd, ſi tu- 
ate in Norwich aforeſaid, that then the 
ſaid laſt mentioned ſurrender ſhould be 


void, or otherwiſe ſhould remain in its 


full force; and afterwards, to wit, on 
the fourth day of March, in the year of 
our Lord 1682, the ſaid J. C. junior, 
came there into the court of the manor 
of Thorneg cum membris aforeſaid, held 
at 


upon condi- 


accurdingly: 
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at that manor, on the ſixth day of Marc, 
in the year of our Lord 1682, before 
William Burleigh, eſquire, ſteward, and 
by virtue of the ſaid writing or letter of 
attorney, according to the cuſtom of the 
manor aforeſaid, in the name of the ſaid 
John Cook, ſurrendered into the hand; 
of the lord of the ſaid manor, by the 
hands of the ſaid ſteward, the lands and 
tenements laſt above mentioned; to the 
uſe and behoof of the ſaid John Ladd, 
his heirs and aſſigns for ever; upon this 
condition, &c. | fr/out], And the jurors 
further delare, upon their ſaid oath, 
that the ſaid John Cook, afterwards and 
before the within written time when the 
within-ſpecificd leaſe was made, namely, 
on the twentieth day of February, in the 
firſt year of the reign of his preſent ma- 
jeſty, died at Brinton aforeſaid, without 
iſſue of his body lawtully begotten ; and 
that the ſaid Robert Cook then and there 
likewiſe died, and that afterwards. to 
wit, on the twelfth day of May, in the 
firſt year of the reign of his ſaid preſent 
majeſty, the ſaid John Ladd came into 
the court of the ſaid manor, held at the 
ſaid manor on the day and year laſt 
above mentioned, and ſhewed, that nei- 
ther the ſaid ſum of 106]. or any part 
thereof, was paid, at the day and year 
above mentioned for the payment there- 


of, according to the intent and purport 
of 


ed © 


r . . Vs — Jp 
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of the laſt mentioned ſurrender, and 
prayed, of the lord of the ſaid manor, 
to admit him tenant to the premiſſes 
aforeſaid ; and thereupon the ſaid John 
Ladd was, at the ſame court of the ma- 
nor aforeſaid, admitted tenant to the 
ſaid one meſſuage, &c. with the appur- 
tenances, according to the cuſtom of 
the manor aforeſaid, and thoſe tenements 
were then and there granted to the ſaid 
John Ladd, in the ſame court, by the 
lord of the ſaid manor, according to the 
cuſtom of that manor; to hold to the 
ſaid John Ladd his heirs and aſſigns, ac- 
cording to the intent and purport of the 
laſt mentioned ſurrender, at the will of 
the lord, according to the cuſtom of the 
manor aforeſaid, as by the copy of the 
court rolls laſt above mentioned made 
thereon, now ſhewn and brought into 
this court, and given in evidence to the 
ſaid jurors, more fully may appear; 
whereupon the ſaid John Ladd entered 
into the ſaid meſſuage and lands, with 
the appurtenances, laſt aboye-mention- 
ed, and was ſeiſed thereof, as the law 


247 


requires. And the ſaid jurors do, upon Tittle of the 


their ſaid oath, further declare, that Cicely leſſor. 


Cook and Mary Cook, named in the 
within declaration, are couſins and next 
heirs to the ſaid Edmund Cook the ſon, 


and to the ſaid John Cook, and to the 


ſaid Cicely, Ellen and Alice, daughters 
of 


: Lutw. $02, 
ial ver- 
48, that the 
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of the ſaid Edmund Cook the elder, that 
is to ſay, daughters and heirs of Robert 
Cook, brother to the ſaid Edmund the 
ſon, and to John Cook, which ſaid Ro- 
bert was the eldeſt ſon and heir to the 
ſaid Edmund Cook the elder, grandfather 
of the ſaid Cicely and Mary named in 
the declaration aforeſaid, and father to 
the ſaid Robert and Edmund the ſon, 
and John Cook; and that the ſaid John 
Ladd claims his right title and intereſt 
in the premiſſes aforeſaid, by virtue of 
the ſurrender and admiſſion laſt above 
mentioned. And the ſaid jurors do fur- 
ther declare, upon their ſaid oath, that 
the ſaid Cicely Cook and Mary Cook, 
named 1n the declaration aforeſaid, after 
the deceaſe of the ſaid John Cook and 
before the ſaid time when the leaſe 
aforeſaid was made, namely, on the firſt 
day of March in the firſt year of the 
reign of his ſaid preſent majeſty, entered 
into the ſaid one meſſuage, &c. with 
the appurtenances, and was ſeiſed there- 
of, as the law requires; [and they fur- 
ther found the leaſe entry and ouſter.] 
And if the defendant be guilty of the 
treſpaſs and ejectment, &c. then they 
find him ſo; and if not, then they find 
him not guilty. 


$ 4. Eaſtcourt v. Weeks. 


— upon their oath, that the 


tenements, mentioned in the with- 
in 
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. . 4 : , tenements 
in written declaration, are and always —— 


have been cuſtomary tenements, and William Eat 


court ſeiſed of 


parcel of the manor of Newton in the ä 
county of Wilis, of which ſaid manor fee; and Wil- 


lam Weeks 


fir William Eaſtcourt knight was ſeiſed of the copy- 
in his demeſne as of a fee; and that one #94 tere- 


ments, for 


William Weeks was ſciſed of the ſaid tte. 
cuſtomary tenements for the term of his 


natural life, by copy of the court rolls 


of that manor ; at the will of the lord — — 


according to the cuſtom of the ſaid ma- Eliz. Kite. 
nor; and that the ſaid William Weeks 

being ſo ſeiſed of the ſaid cuſtomary te- 

nements, he the ſaid William Weeks Dench of 
married one Elizabeth Kite, and after- gagicour: 
wards the ſaid William Eaſtcourt died ' deſcent of 


the manor to 


ſeiſed, as aforeſaid, of the ſaid manor ; Amy Eat. 
ur n 

| after whoſe deceaſe the manor deſcended leger f the 

to one Amy Eaſtcourt, and to the within plaintiff, and 
TRE that William 

named Anne Eaſtcourt the plaintiff's Weeks per- 

leſſor, as ſiſters and heirs of William ie 

Eaſtcourt; and that afterwards the ſaid be ruinous, 


| William Weeks permitted the within — 
mentioned meſſuage to be ruinous and © — — 
out of repair and in decay, for want of d. 
neceſſary repairs thereof; and that after- 
wards, to wit, on the twenty fifth day 
of November, in the year of our Lord 
i690, the ſaid William Weeks, by his 
deed ſhewn to the ſaid jurors in evi- 
dence, demiſed all the ſazd cuſtomary 
tenements to one Edward Browne, to 


have and to hold to the ſaid Edward 
Browne 


Re | IS o i. a. 


CP 
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of the ſaid Edmund Cook the elder, that I in 
is to ſay, daughters and heirs of Robert I ha 
Cook, brother to the ſaid Edmund the FE pa 
ſon, and to John Cook, which faid Ro- Eco! 
bert was the eldeſt ſon and heir to the Ifir 
ſaid Edmund Cook the elder, grandfather Win 
of the ſaid Cicely and Mary named in NW 
the declaration aforeſaid, and father to Neu 
the ſaid Robert and Edmund the ſon, MW na 
and John Cook; and that the ſaid John Hof 
Ladd claims his right title and intereſt Nac. 
in the premiſſes aforeſaid, by virtue of no 
the ſurrender and admiſſion laſt above ¶ be 
mentioned. And the ſaid jurors do fur- ne 
ther declare, upon their ſaid oath, that {Wm 
the ſaid Cicely Cook and Mary Cook, v. 
named in the declaration aforeſaid, after Wſc: 
the deceaſe of the ſaid John Cook and Mat 
before the ſaid time when the leaſe to 
aforeſaid was made, namely, on the firſt Wn: 
day of March in the firſt year of the Nee. 
reign of his ſaid preſent majeſty, entered WE: 
into the ſaid one meſſuage, &c. with WW 
the appurtenances, and was ſeiſed there- In 
of, as the law requires; [and they fur- Noi 
ther found the leaſe entry and ouſter.] {nc 
And if the defendant be guilty of the * 
treſpaſs and ejectment, &c. then they Wot 
find him ſo; and if not, then they find 1 


him not guilty. - 
$ 4. Eaſtcourt v. Weeks. 8 


2 Late. $02, — upon their oath, that the 


tenements, mentioned in the with- 
| in 


pecial ver- 


HY that the 


_— 
- 
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in written declaration, are and always benements 


are copyhold, 


have been cuſtomary tenements, and William Eatt- 


court leiſed of 


parcel of the manor of New!oz in the che man 10 


county of Wilts, of which ſaid manor fee; and Wil- 


liam Weeks 


fir William Eaſtcourt knight was ſeiſed of the copy- 
in his demeſne as of a fee; and that one M94 tere- 


ments, for 


William Weeks was ſeiſed of the ſaid tt. 
cuſtomary tenements for the term of his 

natural life, by copy of the court rolls 

of that manor ; at the will of the lord . 
according to the cuſtom of the ſaid ma- Eliz. Kite. 
nor; and that the ſaid William Weeks 

being ſo ſeiſed of the ſaid cuſtomary te- 

nements, he the ſaid William Weeks Dank of 
married one Elizabeth Kite, and after- — 


wards the ſaid William Eaſtcourt died #24 deſcent of 


the manor to 


ſeiſed, as aforeſaid, of the ſaid manor ; Amy Eat 
after whoſe deceaſe the manor deſcended ji; af ih 


to one Amy Eaſtcourt, and to the within plaintiff, and 
18 that William 
named Anne Eaſtcourt the plaintiff's weeks per- 
leſſor, as ſiſters and heirs of William — the 
uage to 


Eaſtcourt; and that afterwards the ſaid be ruinous, 
William Weeks permitted the within —— 
mentioned meſſuage to be ruinous and and fo from 
out of repair and in decay, for want of &. © 
neceſſary repairs thereof ; and that after- 
wards, to wit, on the twenty-fifth day 
of November, in the year of our Lord 
i690, the ſaid William Weeks, by his 
deed ſhewn to the ſaid jurors in evi- 
dence, demiſed all the ſazd cuſtomary 
tenements to one Edward Browne, to 
have and to hold to the ſaid Edward 


Browne 


1 
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Browne from the feaſt of Saint Michael 

then laſt paſt, for and during the term 

of one whole year from thence next 

enſuing, and ſo from year to year 

for the term of ten years then next en- 

ſuing, if the ſaid William Weeks ſhould 

ſo long happen to live, at the yearly 

rent of ten pounds, to be paid to the 

ſaid William Weeks for the ſame; and 

Heath of Afterwards the ſaid Amy Eaſtcourt died 
Amy Eaſt- ſeiſed of a moiety of the ſaid manor in her 
CE boe demeſne as of a fee; after whole death 
moiety to the the ſaid moiety deſcended to the ſaid 
: Anne Eaſtcourt, as ſiſter and heir to the 
ſaid Amy, whereby the ſaid Anne Eaft- 

court was, and now 1s, ſole ſeiſed of the 

manor aforeſaid, in her demeſne as of 
Death of Wil, fee: and that afterwards, on the firſt 
am Weeks. day of February in the year of our Lord 
1696, the ſaid William Weeks died 

Cuſtom that Teiſed, as aforeſaid, of the ſaid cuſtomary 
the wife of tenements: and that within the manor 


a cuſtomary 


tenant dying aforeſaid there is, and for ſo long a time 
ſeiſed for life, GG 
Gall bold the that there is no memory of any man to 


1 the contrary, there hath been, and was 
Er WIGOW=- 


hood ; and à Cuſtom uſed and approved of, that 
that the exe- the wife of every cuſtomary tenant, who 


cutors of ſuch 


renant (if he died ſeiſed of any cuſtomary tenements, 


pf agg parcel of that manor, of any eſtate 


. therein for the term of his life, hath 
«a O1. . 

the next Mi- Uſed, and ought, to have and enjoy all 
chaelmas. ſuch cuſtomary tenements, whereof her 


huſband died fo ſeiſed, for and during 
the 


P OA 


J f TSS 
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the time of her widowhood, at the will 
of the lord of the manor for the time 
being, according to the cuſtom of that 
manor; and alſo that the executors and 


adminiſtrators of every ſuch cuſtomary 


tenant, dying ſeiſed of ſuch eſtate as 
aforciaid, of and in any cuſtomary te- 
nements, parcel of the manor aforeſaid, 
at any time after the feaſt of the birth 
of our Lord Chriſt, and before the feaſt 
of the annunciation of the bleſſed Vir- 
gin Mary, hath been accuſtomed, and 
ouzht, to have and enjoy all ſuch culſ- 
tomary tenements, till the feaſt of St. 
Michael the arch-angel, next after the 
death of ſuch cuſtomary tenant ſo dying 
ſeiſed, and no longer; and that after 
the ſeveral deaths of the ſaid William 
Eaſtcourt, Amy Eaſtcourt and William 
Weeks, and before the feaſt of St. Mi- 
chael the arch-angel next after the death 
of the ſaid William Weeks, to wit, on 
the twenty-fourth day of September, in 
the year of our Lord 1697, the within 
named Anne Eaſtcourt leſſor of the 
plaintiff entered in and upon all the 
ſaid cuſtomary tenements, claiming the 
ſame as a forfeiture to the ſaid Anne, as 
lady of the manor aforeſaid, and was 
ſciſed of the ſaid cuſtomary tenements, 
as the law requires; and that the meſ- 
ſuage aforeſaid being ſo out of repair, 
continued ſo oat of repair and in decay, 
tor want of neceſſary repairing the ſame, 


Entry of the 
leſſor of the 
plaintiff for 
the forfeituce, 


That the meſ- 
ſuage at the 
time of ſuch 


till entry was out 
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of repair; 
but it is now 
in good re- 
pair. 


Leaſe to the 
plaintift ; and 
entry of the 
defendant, 

as ſer vant to 
Elizabeth the 
wife of Willi 
am Weeks, 


n. 


till the ſaid time of the entry made by 
the ſaid Anne Eaſtcourt, as aforeſaid. 
And the ſaid jurors do further declare, 
upon their ſaid oath, that the ſaid meſ- 
ſuage now is, and for the ſpace of a 
month laſt paſt hath been, well and ſuf- 
ficiently repaired, at the coſts and 
charges of the ſaid Elizabeth, who was 
wife of the fai William Weeks at the 
time of his death; and that after the 
entry made as aforeſaid, to wit, on the 
within written nineteenth day of 7au- 
ary, in the ninth year of the reign of 
his ſaid preſent majeſty, the faid Anne 
Eaſtcourt demiſed the ſaid cuſtomary te- 
nements, to the within named John 
Eaſtcourt, to have and to hold to the 
ſaid John, from the laſt day of Decen- 


ber, then laſt, for the term of ſeven 


years from thence next enſuing ; by vir- 


tue of which ſaid demiſe, he the ſaid 
John entered into the ſaid cuſtomary te- 
nements, and was poſſeſſed thereof, un- 
til the within named Alice Weeks, (as a 
ſervant to the ſaid Elizabeth Weeks, 
who was wife to the ſaid William 
Weeks, and by her ſpecial command) 
entered into the ſaid cuſtomary tene- 


ments, in and upon the poſſeſſion of 


the ſaid John, and ejected, drove out and 
removed him from his ſaid farm therein, 
as the ſaid John: Eaſtcourt hath therein 
declared. And the ſaid jurors do, upon 


their ſaid oath, further declare, that the 
| ſaid 


FFV 


{aid Elizabeth, who was wife to the 
ſaid William Weeks at the time of his 


of the ſaid William Weeks hath been 


and remained, a widow unmarried, and 
in good health. And then the jurors 
conclude (as uſual.) 


8 5. King v. Dilliſton. 


A mention is within made, being 
called, likewiſe appeared, who being 
choſen tried and ſworn to declare the 
truth of the within contents, declare 
upon their oath, that the within writ- 
ten tenements with the appurtenances, 
wherein the treſpaſs and ejectment with- 
in written are ſuppoſed to have been 
committed, are, and for ſo long a time 
as there is no remembrance of any man 
to the contrary, have been, parcel, and 
cuſtomary tenements, of the manor of 
Swefling-Campſey with the appurtenances, 
in the ſaid county of Syfo/k; and have 
been, during all that time, demiſed and 
demiſeable by copy of the.court rolls of 
that manor, by the lord or lady thereof 
tor the time being, to any perſon or per- 
ſons whatſoever, willing to take the 
ſame in fee-ſimple or otherwiſe, at the 
will of the lord or lady, according to the 
cuſtom of the manor aforeſaid ; and that 
before the within written time when 
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That the ſaid 
Elizabeth is 


now alive, 


and unmarri- 
84 


death, now 1s, and ever fince the death 1 


ND the jurors of the jury, whereof Lu. 36s. 


3 Mod, 221, 


That the te 
nement acc 


copy hold. 


Henry War- 
ner and Eliza- 
beth his wife 


the ſeiſed (in 


A 


right of Eli- 
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zaberb)for the treſpaſs and ejectment aforeſaid are 
; ſuppoſed to have been done, one Henry 
Warner and Elizabeth his wife, in right 

of the ſaid Elizabeth, were ſeiſed of the 
tenements within written with the ap- 
purtenances, in which, &c. in their de- 

82 meſne as of freehold, for the term of 
— roig the life of the ſaid Elizabeth, the re- 
in fee. mainder thereof belonging to John Bal- 
lett and his heirs, at the will of the 

lord, according to the cuſtom of the 

Cuſtom that if Manor aforeſaid. And the ſaid jurors 
turrender be do, upon their ſaid oath, further declare, 


preſented, the Tito g 
party, having that within the manor aforeſaid, there 


— 4. now is, and, for ſo long a time as there 
claimed» is no memory of any man to the con- 
de admitted. trary, there hath been, ſuch a cuſtom, 
that if any ſurrender of any cuſtomary 
lands or tenements of the manor afore- 
ſaid be made to the lord or lady of the 
ſaid manor for the time being, out of 
the court of the ſaid manor, according 
to the cuſtom thereof, it ſhould be pre- 
ſented by the homage of the court of 
the manor aforeſaid, at the firſt court of 
the ſaid manor next after ſuch ſurrender, 
to be held at that manor; and that after 
ſuch preſentment, made in the manner 
aforeſaid, the firſt public proclamation 
ſhould be made in the ſame firſt court, 
that ſuch perſon who hath a right to be 
admitted to the tenements aforeſaid, ſo 
ſurrendered, ſhould appear at that court, 
and pray to be admitted to the cuſtomary 


tcnements 


3 
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f 
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1 
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tenements compriſed in ſuch ſurrender, 
according to the intent and purport 
thereof: and if ſuch perſon, who had a 
right to be admitted to the tenements 
aforeſaid, ſo ſurrendered, came not at 
the ſame firſt court, and prayed to be 
admitted, nor was admitted to the te- 
nements with the appurtcnances, menti- 
oned in ſuch ſurrender as aforeſaid, then 
at the ſecond. court of the ſaid manor, 
to be held next after ſuch ſurrender, 
another public proclamation ſhall be 
made, that ſuch perſon who hath a right 
to be admitted as aforeſaid, ſhould ap- 
pear at that ſame court, and ſhould pray 
to be admitted to the cuſtomary tenc- 
ments, according to the intent and pur- 
poſe of the ſurrender aforeſaid : and if 
ſuch perſon who had a right to be ad- 
mitted as aforeſaid, came not at ſuch 
ſecond court, and prayed to bc admitted, 
nor was admitted to the tenements with 
the appurtenances, mentioned in ſuch 
ſurrender as aforeſaid, then at the third 
court of the ſaid manor, next after ſuch 
ſurrender, held at the manor afore- 
ſaid, there ſhould be another publick 
proclamation made, that ſuch perſon, 
who had a right to be admitted as afore- 
ſaid, ſhould come at the ſame third 
court, and pray to be admitted to the 
tenements mentioned in ſuch ſurrender : 
and if ſuch perſon came not at that court, 
and prayed to be admitted, nor was ad- 

mitted 
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eee mitted, to the ſaid tenements with the 
upon the third àppurtenances, then the ſteward of the 
3 ſaid court for the time being command— 
are to delete ed, and by the cuſtom of the manor 
It the tors, aforeſaid therein uſed and approved of, 
for ſo long a time as there is no remem- 
brance of any man to the contrary, hath 
uſed to command, the bailiff of the ſaid 
manor for the time being, to ſeize ſuch 
tenements ſo ſurrendered, into the hand; 
of the lord or lady of the faid manor 
for the time being. And the ſaid jurors 
do, upon their ſaid oath, further de- 
clare, that the ſaid Henry Warner and 
Surrender © Elizabeth, in right of the ſaid Elizabeth, 
der and Eli- being ſeized of the tenements within 
ores Arr written with the appurtenances, where- 
into the hands jn, &c. in the manner aforeſaid, and the 
of the leilor | . ; 
»f the plan- remainder thereof belonging to the ſaid 
im hes John Ballet, and his heirs in the manner 
mauor, atoreſaid, they the ſaid Henry Warner 
and Elizabeth and John Ballet, before 
the within written time when, &c. that 
is to fay, on the ſixth day of April, in 
the thirty-fourth year of the reign of his 
late majeſty, ſurrendered out of court, 
according to the cuſtom of the manor 
aforeſaid, into the hands of the faid 
Alice, then lawfully being the lady of 
the manor aforeſaid, the within writ- 
ten tenements with the appurtenances, 
To mee of wherein, &c. to the uſe of one Robert 
Wann Freeman and his heirs for ever; and 
Nass that the ſaid Robert Freeman after the 


ſurrender 
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ſurrender made in the manner aforeſaid, 
and before any court of the ſaid manor 
was held after making the ſaid ſurrender, 
that is to ſay, on the firſt day of Augu/? 8 
in the thirty-fourth year of the reign of before 75 
his late majeſty, died; and that one John . nis 
Freeman was and is the only ſon and uh g 
heir of the ſaid Robert Freeman, and 
as ſuch ſon and heir of the ſaid Robert, 
had a right to be admitted to the tene- 
ments aforeſaid with the appurtenances, 
wherein, &c. according to the form and 
effect of the ſaid ſurrender, made in the 
manner aforeſaid. And the ſaid jurors 
do, upon their ſaid oath, further de- 
clare, that the ſaid John Freeman, at 
the time of the death of the ſaid Robert 
Freeman his father, was and now is 
within the age of twenty-one years ; 
and the ſaid John Freeman being within 
the age of twenty-one years, and he the 
faid John Freeman having a right to be 
admitted to the tenements aforeſaid, 8 
with the appurtenances, under the ſaid der. 
ſurrender, made by the ſaid Henry War- 
ner and Elizabeth and John Ballett into 
the hands of the ſaid Alice as aforeſaid, 
afterwards, that is to ſay, at the court 
of the manor aforeſaid, next after tlie 
faid ſurrender made as aforeſaid, held at 
that manor on the fifth day of Septem- 
ber in the thirty-fourth year of the 
reign of his ſaid late majeſty, was duly 
and according to the cuſtom of the 

8 manor 
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Firſt procla- 
mation. 


Firſt default. 


Second pro- 
clamation, 


Second de- 
fault, 


Third procla- 
mation. 


the manor aforeſaid next after making 


X 


manor aforeſaid, preſented by the ho- 
mage of the ſame court; and immedi— 
a after ſuch preſentment of the ſaid 
ſurrender, made in the ſame court by the 
homage aforeſaid, the firſt publick pro- 
clamatjon was made in the ſame court, 
that ſuch perſon, as had a right to be 


admitted to the tenements aforeſaid with 


the appurtenances, ſhould come at the 
ſame court there held as aforeſaid, and 
pray to be admitted to the ſaid tene. 
ments ſurrendered as aforeſaid; and that 
he appeared not at the ſame court, nor 
was admitted to the ſaid tenements; 
whereupon afterwards, at. the ſecond 
court of the ſaid manor next after the 
ſaid ſurrender made as aforeſaid, held at 
that manor on the thirteenth day cf 
June in the thirty-fifth year of the reign 
of his ſaid late majeſty, another publick 
proclamation was made in the ſame 
court, that ſuch perſon as had a right to 
be admitted to the ſaid tenements, ſhould 
come at the ſame court there held as 


aforeſaid, and pray to be admitted to the 


ſaid tenements, ſurrendered as aforeſaid; 
and that no perſon came at that ſame 
court, nor was admitted to the ſaid tene- 
ments with the appurtenances ; where- 
upon afterwards, at the third court of 


the ſaid ſurrender as aforeſaid, held at 
that manor, on the twenty-third day of 


October in the ſaid thirty-fifth year . 
the 


NI 
the reign of his ſaid late majeſty, 


another publick proclamation was made 
in the ſame court, that ſuch perſon as 
had the right to be admitted to the ſaid 
tenements, ſurrendered as aforeſaid, 
hould come at that ſame court, there 
held as aforeſaid, and pray to be admit- 
ted to the ſaid tenements, ſurrendered 


259 


as aforeſaid; and that no perſon came Thins ds 


it the ſame court, nor was admitted to 
the ſaid tenemients, with the appurte- 


nances; whereupon one Thomas Clarke, Mandate to 


ſeize the _ 


then bailiff of the ſaid manor, was com- land- 
manded by the ſteward of the manor 
aforeſaid, that he ſhould ſeize the ſaid 
tenements with the appurtenances, into 
the hands of the ſaid Alice then lady of 
the manor aforeſaid : which ſaid Tho- 
mas Clarke, afterwards, that is to ſay, 
on the firſt day of November in the thir- 
ty-fifth year aforeſaid, entered into tho 
ad tenements with the appurtenances, 

by virtue of the ſaid mandate. And 
ne ſaid jurors do, upon their ſaid oath, 


further declare, that the ſaid Alice was at 


the time when the ſaid ſurrender was made, 
ind ever ſince hath been, and now is, lady 
of the manor aforeſaid, and thereof legal- 
ly ſeiſed ; and that after the ſaid ſeveral 
proclamations, and the ſeveral defaults 
made as aforeſaid, and before the mak- 
ng of the within written demiſe, that 
to ſay, on the firſt day of Ap il in the 
Mt year of the reign of his ſaid preſent 

S.2 majeſty, 
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majeſty within ſpecified, ſhe the ſaid 


Alice being lady of the ſaid manor, and 


Entry for the 
forfeiture, 


Lutw. 770. 
Thomas An- 
drews ſeiſed 
I fer 


conveys the 
vremiſſes by 


indenture, 


the ſaid John Freeman then and now 
being of the age of twenty-one years, 
ſhe the faid Alice entered into the tene- 
ments within ſpecified, with the appur- 
tenances, wherein, &c, as forfeited to 
her, for -the reaſon aforeſaid, and was 
thereof ſeiſed as the law requires; © and 
then they find the leaſe, entry, and 
* ouſter; and if the defendant be guilty 
of the treſpaſs and ejectment, then 
„they find him ſo; and if not, then 
„they find him not guilty.” 


** 


6. Hunt v. Bourne and others. 


Eclare upon their oath, that Tho- 
mas Andrews, on the fourteenth 
day of February, in the fourteenth year 
of the reign of his late majeſty James 
the firſt, late king of Augland, &c. was 
ſeiſed of the lands and tenements men- 
tioned in the within written declaration, 
in his demeſne as of fee; and being ſo 
ſeiſed thereof, he the ſaid Thomas An- 
drews, by a certain indenture bearing 
date on the fourteenth day of Februar), 
in the ſaid fourteenth year of the reigh 


of the ſaid late king James the firlt, 


- executed between the ſaid Thomas An- 


drews, by the name of, &c. of the one 


-part, and Toby Pavie, of, &c. and Philip 


Andrews of, &c. of the other part, ” 
| Fu 
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the conſiderations mentioned in the ſame 

indenture, gave, granted, enfeoffed, and 

confirmed to the ſaid Toby Pavie and 

Philip Andrews, and their heirs, the 

aid lands and tenements, to the ſeveral 

uſes declared and ſpecified in the ſame 

ndenture, that is to ſay, to the uſe of jo the ule of 

the ſaid Thomas Andrews and Eleanor his wie, for 

his wife for the term of their natural jj; in 

f ry 

lives, and the life of the longeſt liver Andrews, his 
k R daughter, 

f them, without impeachment of waſte in ſpeciai 


u during the life of the ſaid Thomas An- l; remain- 


en | der to the 
Irews; and after their decgaſe, then to ſaid Mary 
en Andrews, in 


he uſe of one Mary Andrews, mention- 
| in the ſaid indenture, daughter of the 
ad Thomas Andrews, and of the heirs 
f the body of the ſaid Mary, begotten 
Ir to be begotten by one John Gwillim 
he younger, mentioned in the ſaid in- 
lenture; and for default of ſuch iſſue, remainder to 
hen to the uſe of the heirs begotten on On 

he body of the ſaid Mary; and for de- 2 
ault of ſuch iſſue, then to the uſe of in gener 
ne Elizabeth Tomkins, another daugh- g remain- 
er of the ſaid Thomas Andrews, and liam Tom- 
he heirs begotten of the body of the ident + 
ad Elizabeth; and for default of ſuch tbe faid Eli- 
ne, then to the uſe of William Tom- — ll 
ins, eldeſt ſon of the ſaid Elizabeth 

omkins, and of the heirs begotten of 

he body of the ſaid William Tomkins ; 

d for default of ſuch iſſue, then to the xemainger 
le of John Tomkins, ſecond ſon of the ” 


id Elizabeth, and of the heirs of the another fon 
body of ſaid Eliza- 


general tail 
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beth, in ge- 
neral tail; 
remainder to 
the right 
heirs of Tho- 
mas An- 
drews, 


Marriage of 
J. Gwillim 
with M. An- 
drews who 


had iſſue, T. 
G. 


Death of 
'T. A. and 
his wife, 


Entry of ]. 
G. and M. 
his wife, 


2 DEX, 


body begotten of the body of the ſaid 
John Tomkins ; and for default of ſuch 
iſſue, then to the uſe of the right heirs ſ 1 
of the ſaid Thomas Andrews for ever; Ih 
as in the ſaid indenture it is more fully 
contained. And the ſaid jurors, do, up-: j; 
on their ſaid oath, further declare, that 4 
by virtue of the ſaid indenture, and y; 
alſo by force of the ſtatute for transfer 4, 
ring uſes into poſſeſſion, publiſhed in of 
the parliament of Henry the eighth, lat de 
king of England, &c. held at Fefmin/inW ſo 
on the fourth day of February, in te he 
twenty-ſeventh year of his reign, the yo 
the ſaid Thomas Andrews and Eleann ne 
his wife became ſeiſed of the ſaid land w: 
and tenements, mentioned in the ſai 
declaration, in their demeſne as of fie 
hold, for the term of their natural live 
the remainder thereof as in the mann: 
above limited; and that after makin 
the ſaid indenture, the ſaid John Gwi 
lim the younger married the ſaid Man 


Andrews, and had iſſue begotten b ten 
tween them, one Thomas Gwillim the dec 
eldeſt ſon; and that afterwards, and "WM ſua 
fore the ſaid twenty-ninth day of Vl i, 
in the year of our Lord 1646, they MM the 
ſaid Thomas Andrews and Eleanor cou 
wife died; and that after their deceal nov 
the ſaid John Gwillim the younger no 
Mary his wife entered into the lands , tra; 
tenements above mentioned in the f our 
declaration, and were ſeiſed thereof, Wang 


rig 
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right of the ſaid Mary, in their demeſne 

as of fee-tail, that is to ſay, to the ſaid 

Mary and the heirs of her body begotten 

by the ſaid John Gwillim the younger, 
remainder thereof in the manner above 

limited; and being ſo ſeiſed thereof, pn of . 
they the ſaid John Gwillim and Mary G. and his 
his wife, afterwards and before the ſaid _ 
twenty-ninth day of May in the year 

of our Lord 1646, died; and after their Entry of T. 


deceaſe the ſaid Thomas Gwillim, as _— 


ſon and of the ſaid Mary, begotten of 
her body by the ſaid John Gwillim the 
younger, entered into the lands and te- 
nements, with the appurtenances, and 
was thereof ſeiſed in his demeſne as of 
fee-tail, the remainder thereof in the 
manner above limited; and being ſo ſeiſ- „ho had iſſue 
ed thereof, he the ſaid Thomas Gwillim T. G. 
had iſſue begotten of his body, one 
Thomas Gwillim his ſon. And the ſaid 
jurors do upon their ſaid oath, further 
declare, that the ſaid meſſuage, lands and Tha the 
tenements, above ſpecified in the ſaid tenements. 
declaration, and alſo divers other meſ- the manor of 
ſuages, lands and tenements, within the Nac“ 
ſaid pariſh of K7ng's Caple, are held of antient de- 
the ſaid manor of Yormelow, in the ſaid 2 
county of Hereford, which ſaid manor 
now 1s, and for ſo long time as there 1s 
no remembrance of any man to the con- 
trary, hath been, of antient demeſne of 
our ſovereign lord and lady, the king 
and queen of England, and their prede- 

| ceſſors, 
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und plead a- 
ble ty writ of 
right cloſe, 
before the 
ſteward, etc. 
of the manor. 


That fines 
are levied in 
that court. 


That a fine 
ſur conceſſit, 
was accord- 
ingly levied 
of the pre- 
miſſes, by 
Thomas 
Gwillim the 
father, and 
his wife, 
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ceſſors, kings Tl queens of England ; 
and that jo ſaid tenements have been, 
during all that time, pleadable and im- 
pleaded in the court of the ſaid manor 
or hundred, by their majeſty's inferior 
writ of right cloſe, before the ſteward, 
ſuitors he, domeſmen of the ſaid manor 
and hundred, or their deputies, or at- 
tornies; and not elſewhere, nor other- 
wiſe; and by an ancient cuſtom of the 
ſaid manor or hundred, time out of mind 
therein uſed and approved of, the fines 
founded upon writs of right cloſe of meſ- 
ſuages, lands, meadows, paſtures, furze 
and heath, within and being held of the 
ſaid manor or appertaining thereto, have 
been levied, and during the time afore- 
ſaid have been uſed and accuſtomed to 
be levied, in the ſaid court of the manor 
aforeſaid ; and that a certain fine, pro- 
duced in evidence to the ſaid jury, was 
levied in the court of the right honour- 
able the lady E/rzabeth, counteſs of Kent, 


then lady of her manor or hundred of 


Mor me lou aforeſaid, whereof, &c: held 


at King's Caple, within the manor or 


hundred aforeſaid, according to the ſaid 
cuſtom time out of mind uſed and ap- 
proved of within the ſaid manor, on the 
twenty-ninth day of May, in the twenty 
ſecond year of the reign of his late ma- 
jeſty Charles the firſt, king of England, 
&c. before, &c. then ſuitors and domeſ- 


men of the ſaid court, and others of M 
ſal 
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ſaid majeſty's ſubjects, then preſent 

there, between William Nurſe, Sarah his 

wife and John Nurſe their ſon, plain- 

tiffs, and the ſaid Thomas Gwillim the 

father and Mabel] his wife deforciants, 

of the ſaid meſſuages, lands And tene- 

ments, mentioned in the ſaid declara- to W. N. and 
tion; by which ſaid fine, the ſaid Tho- 2 
mas Gwillim the father granted to the taff b,“ 
ſad William Nurſe and Sarah his wife, f 
and to John Nurſe, ſon of the ſaid Wil- 

lam and Sarah, the lands and tene- 

ments aforeſaid, above mentioned in the 

ſaid declaration, being held of the ma- 

nor aforeſaid, for the term of the lives 

of the ſaid William Nurſe and Sarah his 

wife, and of the ſaid John Nurſe, and 

of the life of the longer liver of either of 

them, thereby reſerving an annual rent of reſerving an 
ſix pounds, during the ſaid term, as it ef ur — 
is more fully comprehended in the ſaid 

fine; the tenor of which fine follows in 

theſe words. JYormelow //. This is a 

final agreement, &c. [Set forth the The finein 
fine in hac verba.] But the ſaid jurors 
do, upon their ſaid oath, - further - de- That the pre- 
clare, that the ſaid meſſuage, lands and 1 
tenements, mentioned in the ſaid fine, fine, were 


. p not uſually 
were not uſually demiſeable, at the time demiſeable, 


of levying the fine aforeſaid; and that bon vas the 


a rent reſerved 
the ſaid annual rent, reſerved by the the antient 
ſaid fine as aforeſaid, was not the antient 
rent of the ſaid tenements: by virtue of Entry of the 


which ſaid fine, they the ſaid William 
, RY Nurſe 
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\ 


I. 


Nurſe and Sarah his wife, and John 
Nurſe, entered into the lands and tene- 


ments aforeſaid, and were ſeiſed thereof, 


T. G. the 
father, being 
ſeiſed of the 
revei ſion, he 


and his wite 


levied a fine 
thereof, 


to» Thomas 
Llarrett. 


as the law requires; and being ſo ſeiſed 
thereof, he the ſaid Thomas Gwillim 
the father, being ſeiſed of the reverſion 
of the meſſuage, lands and tenements 
aforeſaid, a certain other fine, produced 
in evidence to the faid jurors, was levied 
in the ſaid court of the right honoura- 
ble the lady Elizabeth, counteſs of Ken! 
then lady of her ſaid manor or hundred 
of WYYormelow, held at Pol/lon in the pa- 
riſh of King's Caple, within the juriſdic- 
tion of that court, according to the cuſ- 
tom aforeſaid, uſed and approved of 
within the faid manor, during the whole 
time aforeſaid, on Friday the ſecond day 
of June, in the twenty-fourth year of 
the reign of our faid late ſovereign lord 
Charles the firſt, late king of England, 
&c. before, &c. then ſuitors and domeſ- 
men of the ſaid court, and others of his 
ſaid majeſty's ſubjects then preſent there, 
between one Thomas Marrett plaintiff, 
and the ſaid Thomas Gwillim and Ma- 
bell his wife, deforciants, of the ſaid 
meſſuage, lands and tenements, menti— 
oned in the ſaid declaration; by which 
laſt mentioned fine, the ſaid Thomas 
Gwillim and Mabell granted to the ſaid 


Thomas Marrett, and his heirs, the ſaid 
meſſuage, lands and tenements, mentioned 


in the within written declaration, as in the 
ſaid 
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ſaid fine it is more fully expreſſed; the 

tenor of which ſaid fine, follows in theſe 

words, Wormelow, . This is a ; 
final agreement.” Set forth the fine, in The fine in 
lac wg And the ſaid jurors do, u- 

on their faid oath, further declare, that That the laß 


ne was levi- 


the laſt mentioned fine was fo levied to « to the uſe 
the uſe of the ſaid Thomas Gwillim the 27. G. the 


father, his heirs and afligns for ever: by 5 
virtue of which faid fine, and alſo by 
force of the ſaid act for transferring uſes 
into poſſeſſion, the ſaid Thomas Guil- 
lim was ſeiſed of the ſaid tenements, ſpeci - 
fied in the within written declaration, as the 


law requires; and being ſo ſciſed there- 


of, by a certain indenture, produced in 


evidence to the ſaid jurors, bearing date 
on the firſt day of November . in the Conveyance 


twenty-fourth year of the reign of his 3 


ſaid late majeſty, Charles the firſt, late 8 


king of England, executed between the % Thomas 


ſaid Thomas Gwillim the father, by the Payne, and 
name, of, &c.of theone part, and Thomas 
Payne, of, &c. of the other part, he the 

ſaid Thomas Gwillim the father, for the 
conſiderations mentionad in the ſame 
indenture, enfeoffed, bargained and fold 

to the ſaid Thomas Payne, and his heirs, 

the ſaid meſſuage, lands and tenements, 
mentioned in the ſaid indenture, and the 

ſaid jurors do upon their ſaid oath fur- 

ther declare, that the ſaid laſt mentioned 
indenture was enrolled of record in the 


county of Hereford, among the records 
| of 


R © eaſe of 


Gwillim the 
father to ſaid 


Payne and 
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of the ſame county, according to the 
direction of the ſtatute in ſuch caſe made 
and provided, before Thomas Baſker- 
ville, eſquire, then one of the juſtices, 
aligned to keep the peace in and for the 
ſaid county of Hereford and Miles 
Hill, gentleman, then clerk of the 
peace of the ſaid county, within fix 
months next after making the ſaid 1n- 
denture, that is to ſay, on the fifteenth 
day of March, in the year of our Lord, 
1648, by victue of which ſaid bargain 
and ſale, and alſo by force of the ſaid 
act for transferring uſes into poſleſſion, 
the ſaid Thomas Payne was ſeiſed of the 
taid reverſion of the tenements, menti- 
oned in the ſaid declaration, as of fee 
and right, as the law requires. And the 
ſaid jurors do upon their ſaid oath fur- 
ther declare, that the lands and tene- 
ments. aforeſaid, mentioned in the decla- 
ration aforeſaid, and the ſaid lands and 
tenements in the ſaid laſt mentioned fine, 
are the ſame, and not different or ſepa- 
rate lands and tenements; and they do 
further declare, that by a releaſe pro- 
duced in evidence to the ſaid jury bear- 
ing date on the nineteenth day of No- 
vember in the year of our Lord 1649, he, 
the ſaid Thomas Gwillim for the conſi- 
derations therein mentioned, gave, grant- 
ed, remiſed, relcaſed and quit claim to 
the ſaid Thomas Payne (being ſeiſed of 
the reverſion of the ſaid tenements 1n 


the 


A— 


— 
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the manner aforeſaid) and to his heirs, 
all the title, intereſt, term and demand 
whatſoever of the ſaid Thomas Gwillim, 
in the lands and tenements, mentioned 
in the ſaid releaſe, being the lands and 
tenements mentioned in the ſaid declara- 
tion, as in the ſame releaſe it is more 
more fully expreſſed; the tenor of which 
releaſe follows in theſe words, To all 
to whom this preſent writing ſhall come, 
Kc. [ fet forth the releaſe, in hc ver bd. 
And the faid jurors do upon their ſaid 
oath further declare, that afterwards, 
namely on the twentieth day of ue in 
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the year of our Lord 1663, the ſaid Peach of T. 


Thomas Gwillim the father died; and 
that the ſaid Thomas Gwillim the 


younger, being then of the full age of 


twenty-one years, was ſon and heir of 
the faid Thomas Gwillim the father; 


G. the father, 
leaving T. 
G. the ſon of 


and that the ſaid Thomas Gwillim the who dT hg 
younger had iſſue, begotten of his body, dhe paint. 


the ſaid Richard Gwillim the leffor of 


the premiſſes ; and that the ſaid Thomas 


Gwillim, the father of the ſaid Richard, 
afterwards and-before the time of the de- 
miſe-in the ſaid declaration, above ſup- 
poſed to have been made, died; and 
that the ſaid Richard Gwillim is ſon and 
heir to the ſaid Thomas Gwillim his fa- 
ther, and nephew and heir to the ſaid 
Mary Andrews, lawfully iſſuing from 
her body, and the ſaid jurors do upon 
their ſaid oath further declare, That the 

ſald 
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ſaid Thomas Payne being ſeiſed, in the 
manner aforeſaid, of the ſaid reverſion, 


of the tenements ſpecified in the ſaid 


declaration, he the ſaid Thomas Payne, 

— oy atterwards, and before the time of the 
deſcent of the demiſe ſuppoſed in the declaration afore- 
Pen. ſaid, namely, on the twentieth day of 
his ſon aud September | in the year of our Lord 1661, 
228 died ſo ſeiſed thereof; after whoſe de- 
ceaſe, the ſaid ebenen of the ſame te- 

nements deſcended to one John Payne, 

as ſon and heir of the ſaid Thomas 

Payne; whereby the ſaid John Payne 

became ſeiſed of the ſaid reverſion of 

thoſe tenements, as of a fee and right, 

as the law requires: and being ſo ſeiſed 

thereof, he the ſaid John Payne after- 

wards, and before the time of the de- 

miſe ſuppoſed in the ſaid declaration, 

Peru wick. namely, on the twenty-eighth day of 
out ifſue, and December in the year of our Lord 1661, 
deſcent c died without iſſue ſpringing. from his 
the defen- body, being ſeiſed of ſuch his eſtate, in 
den. the manor aforeſaid: after whoſe de- 
ceaſe, the ſaid reverſion of the tene- 

ments aforeſaid deſcended to the ſaid 
Margarct wife of the ſaid Edward, to 

Mary the wife of the ſaid Andrew, and 

to Mary Meyrick, as co-heirs of the ſaid 

John Payne; whereby the ſaid Edward 

and Margaret his wife, 1n right of the 

ſaid Margaret, and the ſaid e and 

Mary his wife, in right of the ſaid Mary 

and the ſaid Mary Meyrick, were — 

| 0 


dd 0 


mo, 0) —. — A RB FPYUC — — OO —. — AA — 24 — — — e © 


TT — 922 ©» 


rr 


* „„ re 


foo <= fu & e = © ©» myo 


2 


) 


4A E ND 1-24. 271 


of the ſaid reverſion of the tenements 
aforeſaid, as of a fee and right, as the 

law requires; and that the ſaid Thomas Tust Thomas 
Payne during his life and after making Payne, and. 
the ſaid indenture of bargain and fale ceived the an- 
enrolled as aforeſaid, and after his de- i eut, ere: 
ceaſe the ſaid John Payne, in his lite 

time, and after his deceaſe the ſaid 

Edward, Margaret Andrews and Mey- 

rick reſpectively received, and quietly 

enjoyed, the ſaid annual rent of fix 

pounds reſerved as aforeſaid, during the 
continuance of the ſaid grant and de- 

miſe, made for three lives as aforeſaid. 

And the ſaid jurors do, upon their ſaid Death of the 
oath, further declare, that the ſaid Ma- che three let 
ry Nurſe ſurvived the ſaid William *=- 
Nurſe and John Nurſe, who died ſeiſed 

of the ſaid tenements, ſpecified in the 

ſaid declaration; and that ſhe the ſaid 

Sarah died. on the ſeventeenth day of 
September in the year of our Lord 1693, 

ſeiſed of the tenements, ſpecified in the 

ſaid declaration as aforeſaid; and that 

after the deceaſe of the ſaid Sarah, the 

ſaid Edward Bourne and Margaret, in 

right of the ſaid Margaret, the ſaid An- 

drew and Mary, in right of the faid Entry of de- 
Mary, and the ſaid Mary Meyrick, en- ie leder 
tered into the ſaid meſſuage, lands and (being within 
tenements, mentioned 1n the declaration "Om 
aforeſaid, and were ſeiſed thereof, as the 

law requires; and that afterwards, and 

before the time of the demiſe above 


mentioned 
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in ten acres' of land, and eighty-four 
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mentioned in the ſaid declaration, the 
ſaid Richard Gwillim entered into the 
ſaid meſſuage, lands and tenements, above 
mentioned in the within written decla— 
ration, and was ſeiſed thereof, as the 
law requires; he the ſaid Richard then 
and yet being within the age of twenty- 
one years. They further find the leaſe 
entry and ouſter and if, &c. (with the 
general concluſion.) 


Jud ment for the plaintiff after a verdi( 
on a trial at bar; and a writ of reſi] 
fron awarded, with the return ther 


* 


T which day, the jury aforeſaid be- 

ing reſpited between the parties 
aforeſaid, in the ſaid action, &c. And 
now here, at this day, cometh as well 
the ſaid plaintiff as the faid Uefendant 
by their attornics aforeſaid, and the ju- 
rors imparinelled being called, likewifc 
came, who being elected tried and ſworn 
to declare the truth of the premiſſes, as 
to the treſpaſs and ejeAment aforeſaid, 


actes of wood it! M. aforefaid, parcel of 
the tenemeſtts aforefatd, above fuppoſ- 
ed to be done, they declare upon their 
oaths, that the faid (defendants) ate 


thereof guilty, as the faid plaintiff hath 


above thereof complained againſt them; 
and they affeſs the damages of him thi 
| ſaid 
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ſaid plaintiff occaſioned by the ſaid treſ- 
paſs and ejectment, beſides his coſts, 
&c. to ten ſhillings; and for thoſe coſts 
and charges to twenty marks; and as to the 
reſidue of the treſpaſs and ejectment afore- 
ſaid, in the reſidue of the tenements afore- 
ſaid with theappurtenances, above ſuppoſ- 
ed tobe done, the jurors aforeſaid do fur- 
ther declare, upon their ſaid oath, that 
the defendant is in no wiſe guilty there- 
of, as the ſaid defendants have above al- 
ledged ; therefore it is adjudged, that 
the ſaid plaintiff do recover againſt the 
ſaid defendants, her term aforeſaid, yet 

to come, of and in the ſaid ten acres of 
land, and eighty-four acres of wood, 
with the appurtenances, in W. atoreſaid, 
wherein the ſaid defendants are by the 
jurors aforeſaid above found to be guilty 
of the treſpaſs and ejectment aforeſaid ; 

and his damages aforeſaid, aſſeſſed by 
the jurors aforeſaid, in the manner 
— and alſo twenty-one pounds 
three ſhillings and four- pence, at his re- 
queſt, &c. which ſaid damages in the 
whole do amount to I. and be the 
ſaid defendants taken, &c. And be the 
ſaid plaintiff amerced for his falſe plaint 
againſt the ſaid defendants, for the reſi- 
due of the treſpaſs and ejectment afore- 
ſaid, whereof the ſaid defendants are 
above acquitted by the ſaid jurors. And 
the ſaid defendants may go thereof, 
without day, for ever diſmiſſed, &c. 


And hereupon the plaintiff prayeth a 
| T 


writ, 
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writ, &c. And it is granted to him re- 
turnable here, on the morrow of the 
Holy Trinity, &c. At which day the 
ſaid plaintiff comes here by his attorney 
aforeſaid, and the ſheriff, that is to ſay, 


M. W. knight and baronet, now return- 


2 T. Jud. 117, 


eth, that he by virtue of the writ afore- 
ſaid to him directed, did, on the eleventh 
day of June laſt paſt, cauſe the ſaid 
plaintiff to have his poſſeſſion of his 
term aforcſaid, of and in the tenements 
aforeſaid, with the appurtenances, yet 
unexpired, as by the writ aforeſaid he 
was commanded, &c. 


Judgment by nil dicit. 


ND the ſaid defendant by A. B. 

his attorney, comes and defends 

the force and injury, &c. and hereupon 
the ſaid plaintiff prays that the ſaid de- 
fendant may anſwer to the ſaid declara- 
tion; and the ſaid defendant ſays no- 


thing thereto in bar, or to preclude the 


faid plaintiff from his action, but makes 
default; whereby the ſaid plaintiff re- 
mains againſt the ſaid defendant unde- 


fended : wherefore it is conſidered, that 
the ſaid plaintiff do recover _ the 


faid defendant his poſſeſſion of the ſaid 


term yet to come, of and in the ſaid te- 
nements with the appurtenances, and 
his damages occafioned by the treſpaſs 


and ejectment aforeſaid : but becauſe it 
| | is 
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is unknown what damages the plaintiff 
hath ſuſtained, by reaſon of the treſ- 
paſs and ejectment aforeſaid, the ſheriff 
is commanded, that by the oath of twelve 
honeſt and lawful men of his bailiwick, 
he diligently inquire what damages the 
plaintiff hath ſuſtained, as well by rea- 
ſon of the ſaid treſpaſs and ejectment, 
as for his coſts and expences, laid out 
by him about his ſuit in that behalf; 


25 


and that he cauſe the inquiſition which 


he ſhall take, &c. to be made apparent 
to our ſovereign lord the king at Me- 
min/ter, in three weeks from the day of 
St. Michael, under the ſeal, &c. and the 
ſeals, &c. the ſame day is given to the 
ſaid plaintiff; and thereupon the ſaid 


plaintiff prays his majeſty's writ of poſ- 


ſeſſion, &c. (as hereafter.)— 
Fudgment by non fum informatus. 


ND the ſaid C. by B. T. his attor- 
ney, comes and defends the foree 
injury and damages, and whatever elſe 
he ought to defend, where and when 
the court will conſider thereof; and 


4 T. Jud. 115. 


hereupon the ſaid A. prays that the ſaid 


C. may make anſwer to his ſaid declara- 
tion: upon which the ſaid E. ſays, that 
he is not inſtructed by his client, the 
ſaid C. to give any anſwer to the above 
complaint of the ſaid A. nor ſays he any 
thing in bar, or to preclude the ſaid A. 

1 from 
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from his ſaid action; whereby the ſaid 
A. remains againſt the ſaid C. undefend- 
ed therein. For which reaſon it is con- 
ſidered, that the ſaid A. do recover 
againſt the ſaid C. his poſſeſſion of the 


ſaid term, yet to come of and in the ſaid 


tenements, with the appurtenances, and 
his damages occaſioned by the ſaid treſ- 
paſs and ejectment: but becauſe it is 
unknown what damages the ſaid A. hath 
ſuſtained by reaſon of the ſaid treſpaſs 
and ejectment, the ſheriff is commanded 
that he diligently enquire, by the oaths 
of twelve honeſt and lawful men of his 
bailiwick, what damages the ſaid A. hath 
ſuſtained, as well by reaſon of the ſaid 
treſpaſs and ejectment, as for his ex- 
pences and coſts laid out by him about 
his ſuit in that behalf; and that the ſhe- 
riff cauſe the inquiſition, which he ſhall 
take thereon, to be-before our ſovereign 
lord the king [if by original, on a gene- 
ral return day, if by bill, on a day cer- 
tain] under his ſeal, and the ſeals of 
thoſe by whoſe oaths he ſhall take ſuch 
inquiſition: the ſame day is given to 


the ſaid A. to be here, before our ſove- 
reign lord the king. And thereupon the 
ſaid A. prays a writ of our ſaid ſove- 


reign lord the king, to be directed to 
the ſheriff of the ſaid county, to cauſe 
him to have the poſſeſſion of his ſaid 
term, of and in the ſaid tenements, 


with the appurtenances, yet to come; 
and 
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and it is granted to him returnable here 
at the time aforeſaid, &c, 


A judgment by non ſum informatus, with 
a remititur damna, 


AYP the ſaid Matthew Dimock, by 
John Lilly his attorney, comes. 
and defends the force injury and da- 
mages, and whatever elſe he ought to 
defend, where and when the court will 
conſider thereof ; and hereupon the ſaid 
James Hicks prays that the ſaid Matthew 
may make anſwer to his ſaid declarati- 
on; upon which the ſaid attorney, for 
the ſaid Matthew faith, he is not in- 
ſtructed by the ſaid Matthew his client, 
to give any anſwer to the ſaid complaint 
of the ſaid James, nor ſays any thing in 
bar or to preclude the ſaid James from his 
ſaid action, whereby the ſaid James remains 
againſt the ſaid Matthew undefended 
therein: therefore it is conſidered, that 
the ſaid James do recover his ſaid term of 
and in the ſaid tenements, with the ap- 
purtenances, againſt the ſaid Matthew, 
and his damages occaſioned by the ſaid 
treſpaſs and ejectment, to be awarded to 
him &c. And the ſaid James of his 
own accord, remits and releaſes to the. 
laid Matthew, all ſuch damages ſa a- 
warded to him: therefore the ſaid Mat- 
thew is acquitted of all ſuch damages. 
And the ſaid James prays a writ of our 
ſaid 
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faid ſovereign lord the king, to be di- 
rected to the ſheriff of the ſaid county, 


to cauſe him, to have the poilcihoun of 


2 T. Jud. 120. 
} 45 P 1 


his ſaid term yet unexpired, of and in 
the ſaid tenements, with the appurte- 
nances, and it is granted. to him, re- 
turnable before our ſaid ſovereign lord 
the king, [if by bill, on a day certain; 
if by original, on a general return day, 
whereſoever he ſhall: hen he in Tugland 
the ſame day is given to the ſaid James 
to be here, &c. „„ 


Fudgm nt & relicta verificatione. 


AT which day came here the parties 
1 aforeſgid, &c. And hereupon the 
defendant doth relinquiſh his averment 
aforeſaid, &c. (as in other actions) nor but 
that he is guilty of the treſpaſs and ejet- 
ment aforefaid, as the ſaid plaintiff hath 
above complained againſt him; there- 
fore it is conſidered, that the ſaid plain- 
tiff do recover againſt the ſaid defendant, 
his term aforeſaid, of and in the tene- 
ments aforeſaid with the appurtenances, 
yet unexpired ; and his damages occaſi 
oned by the treſpaſs and ejectment afore- 
ſaid: but. becauſe it is unknown what 
damages, &c. under the ſeal, &c. and 
——_— 


Fudgmen! 
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Fudgment for the plaintiff for part. 


ſaid defendant, his term aforeſaid, of 
and in the ſaid two hundred and ſixty 
acres of wood, with the appurtenances ; 
foraſmuch as the ſaid defendant is, by 
the jurors aforeſaid, above tound to be 
guilty of the treſpaſs and ejectment 
aforeſaid : and his damages aforeſaid, 
aſſeſſed by the ſaid jurors to forty-one 
ſhillings, &c. and alſo fix ſhillings, a- 
warded by this court to the ſaid plaintiff 
at his requeſt, &c. which ſaid damages 
in the whole amount to eight pounds 
twelve ſhillings; and be the ſaid defen- 
dant taken, &c. And be the ſaid plain- 
tiff amerced for his falſe complaint againſt 
the ſaid defendant, for the refidue of the 
treſpaſs and ejectment aforeſaid, whereof 
the ſaid defendant is above acquitted by 
the jurors aforeſaid ; and the ſaid defen- 
dant may go hence, thereof for ever diſ- 
miſſed, &c. and hereupon the ſaid plain- 
tiff prayeth a writ of our ſovereign lord 
the now king, to be directed to the ſhe- 
iff of the county, to cauſe him to have 
his poſſeſſion of his term aforefaid yet 
unexpired, of and in the ſaid two hun- 
dred and ſixty acres of wood, with the 
appurtenances, and it is granted to him 
returnable here in eight days of St. 
Hilary, &c. 

Similar 


Herefore it is conſidered, that the + T. Jud. 119, 
ſaid plaintiff do recover againſt the *. 
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Similar judgment, with a remittitur 
damna. 


1 the proceſs being conti- 
nued between the partics aforeſaid, 
in the ſaid action, the jurors were there- 
fore reſpited between them here, until 
this day, that is to ſay in fifteen days 
from the feaſt of Fa/ter, in the ſixth 
year of the reign of our ſoyereign lord 
the king; ualeſs, &. And now, &c. 
afterwards, &c. And hereupon the ſaid 
P. here in court, freely remits to the ſaid 
R. R. and A. the ſaid ſix-pence for the 
damages aforeſaid, aſſeſſed by the ſaid 
jurors in the manner aforeſaid. And al- 
ſo the increaſe of the ſame to be award- 
ed to him; therefore it is conſidered that 
the ſaid P. do recover againſt the ſaid 
R. R. and A. his term aforeſaid, of 
and in the tenements aforeſaid with the 
appurtenances, yet unexpired, foraſ- 
much as by the jurors aforeſaid, the ſaid 
R. R. and A. are above found to be guil- 
ty of the treſpaſs and ejectment afore- 
ſaid; and it is alſo conſidered, that the 
ſaid P. do recover againſt the ſaid R. R. 
and A. the ſaid fifty-three ſhillings and 
four pence, aſſeſſed by the ſaid jurors in 
the manner aforeſaid; and alſo ſeven 
pounds fix ſhillings and eight pence 
awarded by this court to the ſaid P. at 
his requeſt, &c. which ſaid coſts and da- 
| mages 
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mages in the whole do amount to ten 
pounds ; and be the ſaid R. R. and A. 
taken, &c, and be the ſaid P. amerced 
for his falſe complaint againft the ſaid 
R. R. and A. of the reſidue of the treſ- 
paſs and ejectment aforeſaid, whereof 
the ſaid R. R. and A. reſpectively are 
acquitted by the jurors. And the ſaid 
R. R. and A. of the reſidue of the treſ- 
paſs and ejectment aforeſaid, and of the 
ſaid ſix-pence for the damages aforeſaid, 
aſſeſſed by jurors in the manner afore- 


ſaid, may go hence thereof for ever diſ- 
miſſed, &c. And thereupon, &c. 


Judgment again/t ſeveral defendants, of 
ſeveral parcels of land; and ſeveral da- 


mages found, and coſts againſt all. 


ſidered that the ſaid plaintiff do recover 
againſt the ſaid T. B. his term aforeſaid, 


yet unexpired, of and in one meſſuage, 


1 acres of meadow, and ſgven acres 
of paſture, with the appMtenances, 
(wherein the ſaid defendants are by the 
ſaid jurors above found to be guilty of 
the treſpaſs and ejeament- aforeſaid) ; 
and his damages occaſioned by that treſ- 
paſs and ejectment, done to the ſaid 
plaintiff by the ſaid T. in the manner 
aforeſaid, beſides his coſts and charges 
atoreſaid, aſſeſſed by the jurors afore- 

ſaid, 
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T which day the jurors, &c. Af- T. Jud: 


Pets” 120, 122, 
terwards, &c. Therefore it is con- Jud. 76. 
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faid, to two pence in the manner afore. 


faid: and againſt the ſaid I. his term 


aforeſaid, yet unexpired, of and in the 


ſaid one cottage, with the appurtenances 


(wherein the faid I, is by the ſaid juror 
above found to be guilty of the treſpaſs 
and ejectment aforefaid); and his da- 
mages occaſioned by that treſpaſs and 
ejectment done to the ſaid plaintiff, by 
the ſaid I. in the manner aforeſaid ; be- 
fides his coſts and charges aforeſaid, aſ- 
ſeſſed by the jurors aforeſaid to two 

nce in the manner aforeſaid; [and fo 
againſt the reſt of the defendants, where 
there are ſeveral ejectors.] And it is 
alſo conſidered that the ſaid plaintiff do 
recover againſt the ſaid T. and I. his da- 
mages, coſts and charges by him, &c. like- 
wiſe aſſeſſed to the ſaid forty ſhillings, in 
the manner aforeſaid; and alſo eight 
pounds adjudged to the faid plaintiff at 
his requeſt for his coſts, &c. which ſaid 
damages, coſts and charges, beſides the 


ſeveral damages aforeſaid, in the whole 


amount F ten pounds. And that the 
ſaid T. and I. be taken, &c. And be tlie 
ſaid plaintiff amerced for his falſe plaint 
againft the ſaid T. and I. of the reſidue 
of the treſpaſs and ejectment aforeſaid, 
whereof the ſad T. &c. are by the ju- 
rors aforeſaid above acquitted, and the 
{aid T. and I. &c. may depart the court 
here, therefrom for ever diſmiſſed. And 
hereupon the faid plaintiff prayeth a 


writ 


| + 
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writ of our ſovereign lord the king, to 
be directed to the ſherift, &c. 8 


Fudg ment, where one of the defendants 
was found not guilly, as to part; and 
the others, not guilty as 1o all. 


e- complaint againſt the ſaid T. for the re- 
if ſidue of the treſpaſs and cjectment afore- 
v0 IF faid, and againſt C. and R. of the whole 
ſo treſpaſs and ejectment aforeſaid, where- 
ic of the ſaid T. C. and R. are by the 
's WW {aid jurors wholly acquitted, and the 
lo W faid T. C. and R. may go hence thereof 
for ever diſmiſſed, &c. and hereupon, 
„Ke. 


it Judgment for the plaintiff, where the term 


is expired. 


6 T which day the jurors, &c. Afﬀ- 
| terwards, &. And becauſe the 
juſtices here will adviſe themſelves, [and 
ſo continue it till the term of which 
judgment is entered]. At which day 
came here, as well the ſaid R. as the 
ſaid L. by their attornies aforeſaid, and 
hereupon the premiſſes being ſeen, and 


court here, that the ſaid term of three 
years is fully paſt, it is conſidered that 


the 


82. 
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E the ſaid L. taken, &c, and be the Ibid. 105 
DD ſaid plaintiff amerced for his falſe m_ 


by the juſtices here fully underſtood, 2 Jud. 
for that it ſuſficiently appeareth to this Jud. 82. 
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the ſaid R. do recover againſt the aid 
L. his damages aforeſaid, aſſeſſed by 
the ſaid jurors to forty ſhillings, 
&c. and alſo, &c. which ſaid damages 
in the whole amount to ſeven pounds; 
and be the ſaid L. taken, &c. 


Judgment by default on a Scire Facias. 


UT made default; therefore it is 
conſidered, that the ſaid John Jones, 
have his poſſeſſion of the ſaid term, yet 
to come, of and in the ſeveral tenements 
aforeſaid, with their appurtenances, and 
alſo his execution againſt the ſaid A. 


for his damages, according to the force, 


form, and effect of the faid recovery, 
by default of the ſaid Arthur, &. 


Weit of habere facias poſſeſſionem ; ui, 
a fieri facias * the coſts, 
* 


GEORE the third, by the grace of 


God, of Great Britain, France, and 


Ireland, king, defender of the faith, &c. 
To the ſheriff of Oxford, greeting : 
Whereas Richard J. lately in our court 
before us at We/tminſter, by our writ, [if 
by original; if by bill, then by bill 
without our writ, and by the judgment 
of the ſame court,] recovered againſt T. 
B. late of London, yeoman, his term, 


vet unexpired, of and in ſix meſſuages, 
&c. the premiſſes recovered] with the 
appurtenances, 
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appurtenances, in the pariſh of Stanton 
Harcourt, in your county; and alſo of and 
in the rectory of Stanton Harcourt, with 
the appurtenances, in your county, which 
one W. M. on the ſeventh day of April, 
in the ſecond year of our reign, demiſed 
to the ſaid Richard for a term of years 
which is not yet expired, that is to ſay, 
from the firſt day of the ſame month of 
April, to the full end and term of ten 
years then next following, and fully to 
be compleat and ended; by virtue of 
which ſaid demiſe, the ſaid Richard en- 
tered into the ſaid rectory and tenements, 
with the appurtenances, and was there- 
of poſſeſſed, until the ſaid Thomas af- 
terwards, that is to ſay, on the ſame 


| ſeventh day of April, in the ſaid ſecond 


year of our reign, with force and arms 


entered into the ſaid rectory and tene- 
ments, with the appurtenances, in and 


upon the poſſeſſion of the ſaid Richard 
thereof, and ejected, drove out and re- 
moved the ſaid Richard from his ſaid 
farm, the ſaid term then and yet bein 
unexpired, and did and ſtill doth with- 
hold the poſſeſſion of the ſame from the 
aid Richard; whereof the ſaid Thomas 
is convicted, as appears to us of record; 
and foraſmuch as it is adjudged in our 
lame court before us, that the ſaid Richard 
have execution upon his ſaid judgment 
againſt the ſaid Thomas, according to 
the 
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the force, form ard effect of the ſaid re- 
covery ; therefore we command you, 
that without delay you' caufe the ſaid 
Richard to have his, poſſeſſion of his 
{aid term, yet unexpired, of and in the 
ſaid rectory and tenements, with the ap- 
purtenances ; and in what manner you 


ſhall have executed this precept, do you 
make appear to us, in three weeks from 


the day of Saint Martin, wherever we 


ſhall then be in England. We likewiſe 
command you, that you cauſe to be 
made ten pounds and ſix-pence of the 
goods and chattels of the ſaid T. in your 
bailiwick, which were awarded to the 
ſaid R. in our ſame court for his da- 
mages which he ſuſtained by reaſon of 
the ſaid treſpaſs and ejectment; and 
have you thoſe monies before us at the 
ſame time, wherever we ſhall then be in 
England, to render to the ſaid R. for 
his damages aforeſaid, whereof the ſaid 
T. is convicted; and have thete this 
writ. Witneſs William earl Mansfield, 
at Weſtminſter, the twenty-third day of 
October, in the ſixth year of our reign. 


Mrit of poſſeſſion on a judgment by bill in 
the court of King's Bench; with a Ca 
Sa' for the damages. 


8 O the ſheriff of Suffolk, greeting: 
Whereas A. F. eſquite, lately in 


our court before us, by bill without our 
writ 
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re- flyrit and by the judgment of the ſame 
DU, court, recovered againſt R. H. gentle- 
uid Iman, his term, yet unexpired of and in 
his Ia meſſuage or tenement called B. with 
he Ethe apputtenances, in S. in your county, 
p- End alſo two hundred acres of land with 
ou the appurtenances, in S. aforeſaid, which 
ou Ml. T. and W. P. on the ſixth day of Sep- 
Mm Member, in the fourth year of our reign, 
we Edemiſed to the ſaid A. for a term of 
iſe Wrcars which is not yet paſt, that is to 
be Way, from the feaſt of ſaint Michael the 
he Harchangel, in the ſaid fourth year of our 
ur Wreign, to the full end and term of five 
he Wrears, from thence next enſuing, and 
la- fully to be compleat, and ended: he the 
aid R. afterwards, that is to ſay, on the 
twenty-eighth day of Oclober, in the 
ifth year of our reign, entered, with 
force and arms, into the meſſuage and 


for Ftenements aforeſaid with the appurte- 
ud Frances, and expelled and ejected the ſaid 
nis WA. therefrom; therefore we command 
/a, ou, that, without delay, you cauſe the 


lad A. to have his poſſeſſion, yet un- 
xpired, of and in the meſſuage or te- 
nement above ſpecified ; and in what 
anner you ſhall execute this our writ, 
do you make appear to us at Weſtmin- 
er, on Weaneſaay next after the morrow 
f ſaint Martin. We likewiſe command 
you, that you take the ſaid R. H. if he 


deep him, ſo that you have his body 
before 


de found in your bailiwick, and ſafely 
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before us, at Meſiminſter, at the day 
aforeſaid, to make ſatisfaction to the ſaid i} | 
A. for five pounds ten ſhillings, for his | 
damages which he has ſuſtained, as well by 
reaſon of the treſpaſs and ejectment afore- ; 
ſaid as for his expences laid out by him , 
about his ſuit in this cauſe; whereof the 
ſaid R. is convicted, as it appears to us on i ; 
record; and have there this writ. Wit- 
neſs, &c. t 


iris of pofſefion upon a gudgment in cyecl. f 
ment in the Common Pleas, removed e 
quo the court of King's Bench, Hu 
writ of error, and there affirmed. _ 


GEORGE the third, by the grace of ſl c; 
God, of Great Britain, France, and fo 
Ireland, king defender of the faith, &c 
To the ſheriff of Middleſex, greeting: 
Whereas Richard Williamſon hath lateh 
in our court, before ſir Charles Pratt 
knight, and his brethren, our juſtices of 
our court of Common Fleas, by our writ. 
and by the judgment of the ſame court, 
recovered againſt William Norton late 
of Zendon, yeoman, his term yet unex- 
pircd, of and in eight meſſuages, with 
the appurtenances, in the pariſhes of 
Saint Martin in the Fields, and Sainl 
Clement Danes, in your county, which 
Chriſtopher Cratford gentleman, on the 
firſt day of May in the third year of ov! 
reign. demiſcd to the ſaid Richard; t0 
=, 
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have and to hold to him and his aſſigns, 
from the twenty- fifth day of December 
then laſt paſt, to the full end and term 
of ſeven years, from thence next enſu- 
ing, and fully to be compleat and ended. 
And whereupon the ſaid William, after- 
wards, that is to ſay, on the twenty-firſt 
day of Zanuary in the third year afore- 
ſaid, with force and arms, entered into 
the tenements aforeſaid, with the appur- 
tenances, and expelled and removed the 
ſaid R. from his poſſeſſion thereof, and 
ejected him from his ſaid farm therein; 
whereof the ſaid William is convicted, 
as by the inſpection of the ſaid record 
and proceedings thereof, which we lately 
cauſed to be brought into our court be- 
fore us, by virtue of our writ for cor- 
recing errors proſecuted by the ſaid 
William, of and upon the faid premiſ- 
ſes, now remaining in our court before 
us, it appeareth to us on record; where- 
upon the ſaid judgment is before us af- 
firmed, as it likewiſe appeareth to us on 
record : and therefore we command you, 
that without delay, you cauſe the ſaid 
Richard to have his poſſeſſion of his 
term aforeſaid, yet unexpired, of and in 
the tenements aforeſaid; and in what 
manner you ſhall execute this our writ, 
do you make appcar to us on the octave 
of the purification of the bleſſed Virgin 
Mary, whereſoever we ſhall then be in 
England; and have there this cur writ. 

1 | Witneſs 


EE 


Witneſs William earl Mansfield, at Ve- 
minſter, on the twenty-eighth day of 
November, in the fifth year of our reign. 


Tarde returned upon the writ of poſſeſſion, 


and the writ of inquiry executed, and 


another writ of poſſeſſion awarded. 


T which day comes here the ſaid L. 

by his attorneyeaforeſaid, and the 
ſheriff (that is to ſay) R. S. knight, now 
returns, that as to the aforeſaid writ to 
cauſe the ſaid L. to have poſſeſſion, &c. 
the ſame writ was delivered ſo late to the 
ſaid ſheriff, that for the ſhortneſs of the 
time, he could not proceed to the exe- 
cution thereof; and as to the ſaid writ 
of inquiry of damages, &c. the ſaid 
ſheriff doth return here a certain inquiſi- 
tion taken at E. in the county aforeſaid, 
on the eleventh day. of November laſt 
paſt, by the oath of twelve, &c. where- 
by it is found that the ſaid L. hath ſuſ- 


tained damages, by occaſion of the treſ- 


paſs and ejectment aforeſaid, beſides his 
coſts, &c. to forty ſhillings, and for 
thoſe coſts, &c. to ſix pence. Therefore it 
is adjudged that the ſaid L. do recover 
againſt the ſaid I. his.damages aforeſaid 
to forty ſhillings, found by the ſaid in- 
quiſition in the manner aforeſaid ; and 
alſo fix pounds nineteen ſhillings and fix 
pence adjudged to the ſaid L. at his re- 
queſt, &c. which damages in the whole 

| amount 
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amount to eight pounds. And be the 
ſaid I. taken, &c. and hereupon the ſaid 
L. as before, prays the writ of our ſo- 
vereign lord the king, to be directed to 
the ſheriff of the county aforeſaid, to 
cauſe the ſaid L. to have poſſeſſion, &c. 


As to the writ of poſſeſſion, the ſheriff re- 
turneth that nothing was done thereupon 
and as to the writ of inquiry for da- 
mages, the ſame executed, and another 


writ of poſſeſſion awarded. 


\ T which day comes here the ſaid 
T. P. by his attorney aforeſaid. 


And as to the ſaid writ, to cauſe the 


ſaid T. to have poſſeſſion, &c. the ſhe- 
tiff did nothing thereupon, nor returned 
the writ. Therefore as before, let ano- 
ther writ be thereof made, directed to 
him in the manner aforeſaid, &c. return- 
able here on the octave of ſaint Hillary, 
Kc. And as to the aforeſaid writ to en- 
quire of the damages, &c. the ſheriff, 
that is to ſay, A. B. doth now return 
here a certain inquiſition, [as in other 
Gſes] and for thoſe coſts and charges to 
ix ſhillings; and becauſe the juſtices 
will adviſe themſelves, of and upon the 
premiſſes, until the octave of ſaint Hil- 
lary, before they give their judgment, 
&. At which day cometh here the ſaid 
T. by his attorney aforeſaid, and here- 
upon the premiſſes being ſeen, and by 
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the ſaid juſtices here fully underſtood. 


it is adjudged, &c. (as in the former.) 
And as to the ſaid writ to cauſe the ſaid 
T. to have poſſeſſion, &c. the ſheriff, on 
the ſaid octave of ſaint Hillary, had 
done nothing thereupon, nor returned 
his writ; therefore (as before) let ano- 
ther writ thereof be made in the manner 
aforeſaid, returnable here, &c. 


The ſheriff returneth that he hath delivertd 
poſſeſſion, and an inguijition for the da- 
mages, and the court will adviſe, befor, 
they pronounce for the damages. 


„ So which day here cometh the ſaid 
plaintift, by his attorney aforeſaid, 
and as to the writ to cauſe the ſaid plain- 
tiff to have poſſeſſion, &c. the ſheriff, 
that is to ſay, G. S. eſquire, now re- 
turns, that he by virtue of the writ 
atoreſaid to him direQed, did, on the 
twenty-firſt day of November laſt paſt, 
cauſe the ſaid plaintiff to have his pot- 
ſeſſion of his term aforeſaid yet unex- 
pired, of and in the tenements afore- 
ſaid with the appurtenances, according 


to the purport of the writ aforeſaid; 


and as to the ſaid writ to enquire of the 
damages, &c. the ſaid ſheriff doth allo 
return here a certain inquiſition (as in 
other caſes, until) for thoſe coſts and 
charges to four pence; and becauſe the 


juſtices here will adviſe, of and vo 
the 


)))) 


the premiſſes, as to that particular 
whereof the ſaid writ of enquiry of da- 
mages did iſſue, before they pronounce 
their judgment thereupon, a day is given 
to the ſaid plaintiff, as in other caſes. . 


The ſheriff returneth, that poſſeſſion was 
delrvered by hrs predeceſſor, and a tarde 
as to the writ of inquiry. 


T which day here cometh the ſaid 
W. by his attorney aforeſaid, and 
the ſheriff to wit, W. G. eſquire, now re- 
turns here, that W. B. eſquire, late ſhe- 
ff of the county aforeſaid, predeceſſor 
to the ſaid now ſheriff, as to the ſaid 
writ to cauſe the ſaid W. to have poſſeſ- 
ſion, &c. did, by virtue of the ſaid writ 
to him directed, on the eighth day of 
March laſt paſt, cauſe the ſaid W. H. to 
have his poſſeſſion, of and in the tene- 
ments and paſſage aforeſaid, with the 
E:ppurtenances, yet unexpired; and as to 
che writ of enquiry of damages, &c. 
that writ was ſo late delivered to him, 
that for the ſhortneſs of time he could 
not execute the ſame; which ſaid writ, 
was by the ſaid late ſheriff, on his going 
out of his office, delivered to the ſaid 
now ſheriff, together with the return of 
the ſame, executed as aforeſaid, - &c. 
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rores. 


Sci. ſa. ac- 
cord ingly. 


ndl 


Aſſignment of errors in the King's Bench; 


in a judgment of ejectment in the Com- 
mon Pleas. 


AF terwards, that is to ſay, on Fea- 
neſday next after five weeks from 
the feaſt day of Hater in this ſaid term, 
the ſaid James Chapman Fuller, by Jo- 


ſeph Sherwood, his attorney, appears 


before our ſovereign lord the king, at 
We/tminfler, and pleads that in the re- 
cord and proceedings aforeſaid, and alſo 
in giving the judgment aforcſaid, there 
is manifeſt error in this reſpect; that is 
to ſay, that it appears by the record 
aforeſaid, that the faid judgment given 
in the manner aforeſaid, was given for 
the ſaid R. H. againſt the ſaid I. C. F. 
whereas by the law of this kingdow of 
Great Britain, the ſaid 3 ought 
to have been given for the faid I. C. F. 
againſt the ſaid R. and therefore it is 


manifeſtly erroneous in this reſpect ; and 


the ſaid I. C. F. prays a writ of our ſo— 
vereign lord the king, to ſummon the 
ſaid R. to be before our ſaid ſovereign 
lord the king, to hear the record and 
proceedings aforeſaid; and it is granted 
to him, &c. By which the ſherift 15 
commanded that 5 honeſt, &c. he make 
known to the ſaid Robert, that he be 
before our ſaid ſovereign the king, on 
the morrow of the holy Try, where- 

ſoever 
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ſoever, &c. to hear the record and pro- 
ceedings aforeſaid; and further, &c. 
The ſame day is given to the ſaid I. C. F. 
Kc. At which day the ſaid I. C. F. by 


his attorney aforeſaid, appears before 
our ſovereign lord the king, &c. and the 


ſheriff returned not the writ thereupon. * non mi/. 


And the ſaid R. at the ſame day, by Na- 
than Hickman, his attorney, likewiſe 
comes here into this court, gratis; 
whereupon the ſaid I. C. F. pleads, that 
in the record and proceedings aforeſaid, 
and alſo in giving the judgment afore- 
ſaid, there is manifeſt error, alledging 
the error aforeſaid by him before alledg- 
ed in the manner aforeſaid; and prays 
that the judgment aforeſaid, for that 
and other errors in the record and pro- 
ceedings aforeſaid, may be reverſed, an- 
nulled and rendered altogether ineffectu- 
al, and that he may be reſtored to all 
things which he hath been deprived of, 
by reaſon of the judgment aforeſaid ; 
and that the ſaid Robert may join to the 


errors aforeſaid; and that the court of 


our ſaid foyereign lord the king, may 
now here proceed to an examination, as 
well of the record and praceedings afore- 
ſaid, as of the matters above aſſigned 


breve. 


for error as aforeſaid. And thereupon Joinder in 


the ſaid Robert doth aver, that neither 
in the record and proceedings aforeſaid, 
nor in giving the judgment aforeſaid, 1s 
there any error whatſoever ; and he _ 

wile 


error, 
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wiſe prays, that the court of our ſaid 
ſovereign lord the king, may now here 
proceed to an examination, as well of 
the record and proceedings aforeſaid, as 
alſo of the matters aforeſaid above aſ- 
ſigned for error as aforeſaid ; ang that 
the ſaid judgment may be in all things 
affirmed, &c. 


Entry of an e of errors in the 
Excheguer Chamber, and of the jude- 
ment thereon; as alle of the remiſſion of 
the record back again into the court of 


Rang, s Bench. 


Fterwards, that is to ſay, on Satur- 
day the fifteenth day of Fanuary, 
in the nineteenth year of the reign of 
our fovereign lord the king, that now 
is, the tranſcript of the record and pro- 
ceedings aforeſaid, between the ſaid par- 
ties, together with all things touching 
the ſame, by means of a writ of our ſo- 
vereign lord the king, for correcting 
errors in the premiſſes, ſued out by the 
ſaid Francis Gerrard, were tranſmitted 
to the juſtices of the Common Bench of our 
ſaid ſovereign lord the king, and the ba- 
rons of the Exchequer of our ſaid {overeig 
lord the king, into the Zxcheguer Chamber 
aforeſaid, (according to the form of the 
ſtatute made, in the parliament of our 
ſovereign lady Elizabeth late queen of 
England, at Weſtminſter, on the twrom 
thir 


Dee ee 


2 


of 


pW 
third day of November, in the twenty- 


ſeventh year of her reign;) from the 
ſaid court of our ſaid ſovereign lord the 


king, before the king himſelf. And the 
ſald Francis, in the ſame exchequer cham- 


ber, ailigned divers matters in the re- 


cord and proceedings aforeſaid, for re- 
verſing and annulling the ſaid judgment: 
To which the ſaid Gideon appearing in 
the ſame court, pleaded that there 1s no 
error whatſoever, either in the record 
and proceedings aforeſaid, or in giving 
the judgment aforeſaid. And after- 
wards, that is to ſay, on Saturday the 
ſixth day of February, in the twenty- 
firſt year of the reign of our ſovereign 
lord the king that now 1s, as well the 
ſaid Gideon Cook as alſo the ſaid Fran- 
cis Gerrard, by their attornies aforeſaid, 
came before the ſaid juſtices of the Com- 


mon Bench of our ſaid ſovereign lord the 


king, and the barons of the Zxcheguer 


of our ſaid ſovereign lord the king, in 


the ſaid court of the Exchequer Chamber 
aforeſaid. Whereupon all and ſingular 
the premiſſes being viewed, diligently 
examined, and fully underſtood, by the 


court of our ſaid ſovereign lord the 


king, in the ſaid Excheguer Chamber; on 
mature deliberation had thereon, it was 
adjudged, that the judgment aforeſaid 
is in no wiſe vicious or defective, and 
that there is no error in the record-or 
proceedings afore ſaid. Therefore it was 


adjudged; 
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adjudged, that the ſaid judgment ſhould 
be in all things affirmed, and remain in 
its full force and effect, the ſaid cauſe 
above aſſigned for error to the contrary 
in any wiſe notwithſtanding. And it 
was then and there further adjudged, 
that the faid Gideon Cook ſhould reco- 
ver againſt the faid Francis Gerrard. 
pounds, awarded by the court of our 
ſaid ſovereign lord the king, in the court 
of the Exchequer Chamber as aforeſaid, 
to the ſaid Gideon, with his conſent, ac- 
cording to the form of the ſtatute in 
ſuch caſe made and provided, for his 
damages and coſts, which he ſuſtained 
by reaſon of dclaying the execution of 
the judgment aforeſaid, by means of ſu- 
ing out and proſecuting the ſaid writ of 
error. And thereupon the record aforc- 
ſaid, and alſo the proceedings in the pre- 
miſſes, had thereupon, before juſtices 
and barons aforeſaid, were remitted be- 
fore our ſaid ſovereign lord the king, 
whereſoever, &c. by the juſtices and ba- 
rons aforeſaid, according to the form of 
the ſtatute, &c., and they now remain 
here in the ſaid court of our ſaid ſove- 
reign lord the king. 


Coole v. Lynch. 


II. LIM the third, by the grace 
of God, &c. To our truſty and 


depnon on well beloved counſellor, fir Richard Pyne 


knight, 


ce 
1d 
18 
. 
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knight, our chief juſtice, aſſigned to e 
hold pleas before us, in our kingdom of the Cem 
Ireland, greeting: becauſe in the re- Von Pleas in 


cord and proceeding, and alſo in giving — 
judgment, of a plaint, which was levied = 72 

in our court of Common Pleas in our and He 
kingdom of I. eland, before you and thence re- 

your brethren, then our juſtices of the R ie 

ſame court, by our writ, between John in England, 

Lynch gentleman, and Richard Coote Ne 1 
Chico, of a plea of treſpaſs and eject- NN : = 
ment, done to the ſaid John by him the the Houſe of | 
ſaid Richard: which ſaid record and Leds. 
proceedings, with the cauſe of the inter- 

vening error, we have cauſed to be 

brought before us in our kingdom of 

Ireland, and the judgment thereupon is Lil. entr. 
affirmed before us in our kingdom of Can 460. 
Ireland, and now remaining before us in $ Mod. 491, 

our ſaid kingdom of Vreland; manifeſt S. C. 
error intervened to the great damage of the 

ſaid Richard, as we have received infor- 

mation from his complaint : we, willing 

the error, if any, be in a due manner 
corrected, and full and ſpeedy juſtice 

done to the ſaid parties in this particu- 

lar, command you, that if judgment be 
thereupon given, and affirmed, then do. 

you certify under your ſeal, the record 

and proceedings aforeſaid, diſtinctly and 
plainly, together with all things relat- 

Ing thereto, and this writ, ſo that we 

may have them on the octave of the 
purification of the bleſſed Virgin Mary, 

| wherever 
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whereyer we ſhall then be in England; 
that by inſpecting the record and pro- 
ceedings aforeſaid, we may cauſe further 


to be done therein, what of right ought 


to be done, for correting the error 
therein; and do you make known to 
the ſaid John, that he be there then to 
proceed in the plaint aforeſaid; and fur- 
ther to do and receive that which our 
court ſhall adjudge in the premiſſes. 
Witneſs ourſelf at Weft minſter, on the 
cighteenth day of December, in the ſe- 
venth year of our reign. 


Layton. 
Allowed, Richard Pyne. 


The record and proceedings of the 


plaint, whereof mention is within made, 


with all things touching the ſame, I cer- 
tify to our ſovereign lord' the king, 
whereſoever, &c. at the day and place 
within contained, in the record to this 
writ annexed; and I haye made known 
to the within named John Lynch, that he 
be then there, to proceed in the plaint 


_ aforeſaid, as I am commanded to do. 


The anſwer of Richard Pyne. 


Pleas 
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'; || Pleas before our ſowerergn lord the king, 
— at the king's court, of Trinity Term, 
Tr min the ſeventh year of the reipn of our . 
it /overeign lord William the third, bing 
* of England, Scotland, France and Ire- 
8 land, defender of the faith. Witneſs 
0 r Richard Pyne, A lt. 


7 Savage. 

r 

* &6 Ch R ſovereign lord the king hath Vt of error 
C (6 ' ſent to his truſty and well-be- Juſtice of K. 


7 „loved counſellor, fir Richard Pyne, N in Fetand, 


to examine 


“ knight, his writ cloſe in theſe words, 3 

„ that is to ſay: William the third, by ings there. 
the grace of God, &c. To our truſty, 
and beloved counſellor, fir Richard 
„ Pyne knight, greeting: Becauſe in the 
record and proceedings, and alſo in 
„giving judgment, in a plaint, which 
* was before you and your brethren, 
our juſtices of the Common Bench of 
the kingdom of Ireland, by our writ 
| * between John Lynch plaintiff, and 
| Richard Coote eſquire defendant, in 
| a plea of treſpaſs and ejectment, ma- 
« nifeſt error intervened, as it is ſaid, to 
the great damage of the ſaid Richard, 
« as we have received information from 
his complaint: we willing the error, 
„if any there is, be in a due manner 
corrected, and full and ſpeedy juſtice 
* done to the parties aforeſaid, in this 
particular, command you, that if judg- 
ment hath been thereupon given, On 
fend 
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ſend you under your ſeal, diſtinctly 
and plainly, the record and proceed- 
ings aforeſaid, together with all things 
touching the ſame, and this writ, ſo 
that we may have them before us, on 


the octave of the purification of the 


bleſſed Virgin Mary, wherefoever we 
ſhall then be in /reland; that inſpecting 
the record and proceedings aforeſaid, 
we may cauſe further to be dong, fot 
correcting the errors therein, what of 
right, and according to the tuſtoms 
of our kingdom of Jre/and ought to 
be done. Witneſs our truſty and well- 
beloved counſellor, Henry lord baron 
Capel of Tewkeſbury, fir GyrilBMYych knt. 
and William Duncumb eſq; our juſtices 


and general governors of our kingdom 
of Ireland, at the King's Court, on the 


firſt day of February, in the ſeventh 


year of our reign. 


Carr and Carr. 


By virtue of this writ, to. me direct- 


ed, I humbly certify to our ſovereign 


lord the king, the record and procecd- 


ings of the plaint, whereof mention 15 
within made, together with all things 
touching the ſame, as this writ doth di- 
rect and require. 


Richard Pyne. 
Pleas 


„ 
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Pleas at the king's courts, before ſir 
Richard Pyne &#night, and his bre- 
thren, guftices of our ſovereign lord 
and lady William and Mary, bo and 
queen of England, Scotland, France, 
and Ireland, defenders of the faith, 
of their bench, of the kingdom of Ire- 
land, of Hilary term, in the fifth year 
of their reign. 

| Walker. 


Richard Coote eſquire, was attached to 

anſwer to John Lynch gentleman, of 
a plea wherefore, with force and arms, 
he broke and entered into the caſtle, 
manor, and vill, of Gorman/towne ; and 
two hundred meſſuages, two hundred 


cottages, two hundred gardens, one hun- 


dred orchards, three windmills, three 
fulling-mills, one thouſand acres of land, 
one thouſand acres of meadow, one 
thouſand acres of paſture, and one thou- 
ſand acres of furze and heath, with the 
appurtenances, in the vills and land of 
Gormanſ/towne, Carroſtowne, Richar/towne, 
Boltray, Leogdeory, Balloy, Stamulni, and 
Caddelllowne; and all and ſingular which 
premiſſes lie in the barony of Duleeke 
and county aforeſaid, which Jenico 
Preſton gentleman, commonly called 
Jenico WL: Gormanſtowne, demiſed 
to the ſaid plaintiff, John Lynch, for a 
term which is not yet paſt, and ejected 
the ſaid John Lynch from his farm afore- 

said. 


Declaration 


in ejectment 
in the Com- 


mon Pleas in 
Ireland, of a 


caſtle, ma- 


nor, &c, 
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ſaid, his term aforeſaid therein being 


not yet expired; and did him other 


wrongs, to the great damage, &c. and 
againſt the peace, &c. and whereupon 
the ſaid John Lynch, by Michael Hall 
his attorney, complains, that whereas 
the faid Jenico Preſton on the firſt day 
of May, in the year of our Lord 1693, 
at Gorman/towne in the county aforeſaid, 
demiſed and to farm let to the ſaid John 
Linch, the caſtle, manor, and vill, of 
Gorman/lowne; and two hundred meſ- 
fuages, two hundred cottages, two hun- 
dred gardens, one hundred orchards, 


three windmills, three fulling-mills, one 


thouſand acres of land, one thouſand 


acres of meadow, one thouſand acres of 


ſture, and one thouſand acres of furze 
and heath, with the appurtenances, 1n the 
vills and land of Gormanflowne, Carrows- 
towne, Richard/tqune, Bollray, Leogdeory, 
Balloy, Stamulni, and Caddell/lowne ; all 
and ſingular which premiſſes lye in the ba- 
rony of Duleete and county aforeſaid, to 
have and to hold all and ſingular the de- 
miſed premiſſes, to the ſaid John Lynch, 
his executors adminiſtrators and afſigns, 
for the term of twenty-one years, thence 
next following; by virtue of which faid 
demiſe, the ſaid John Lynch on the ſe- 
cond day of the month of May afore- 
ſaid, in the year of our Lord 1693, en- 
tered into the ſaid demiſed premiſſes, 


with the appurtenances, and was pol- 
bf ſeſled 
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N 
ſeſſed thereof, and being ſo poſſeſſed 
thereof, he the ſaid R. C. on the 
third day of May, in the year aforeſaid, 
with force and arms, entered into the 
ſaid demiſed premiſſes, in and upon the 
poſſeſſion thereof of the ſaid John Lynch, 
and with force and arms, ejected, ex- 
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lled and removed the ſaid John from 


his farm aforeſaid, (his term aforeſaid 
therein being unexpired) and did and 
now doth withhold the ſaid John from 
his farm aforeſaid, being ſo expelled 
therefrom; and then and there did him 
other injuries, againſt the peace of our 
ſovereign lord and lady, the now king 
and queen, and to the great damage of 
the fad John; whereupon he declares 
he-1s injured and endamaged to the va- 
lue of four thouſand pounds ſterling, 
and therefore he brings his ſuit, &c. 
And the ſaid R. by R. P. his attorney, 
comes and defends the force and injury, 
when, &c. and ſaith that he is no wiſe 
guilty of the premiſſes above charged 
upon him, in ſuch manner and form as 
the ſaid John complains againſt him; 
and thereof he puts himſelf upon the 
country, and the ſaid John doth likewiſe 
the ſame; therefore the ſheriff 1s com- 
manded, that he cauſe to come here in 
fifteen days from Eaſter day, twelve, 
&c. by whom, &c. and who neither, &c. 
to recognize, &c. becauſe as well, &c. 


the ſame day is given to the ſaid parties 
X to 


Not guilty, 


Jurata. 


Demiſe of 
the queen, 


verdict at 


3 bar for the 


plaintiff, 


ludgment. 
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to be here, &c. Afterwards, the proceſs 


being thereupon continued, between the 
parties aforeſaid, the jury are thereupon 
reſpited in the ſaid action here, unto 
this day, (that is to ſay) in fifteen days 
from the day of St. Hilam, then next 
following; before which day our ſaid 
ſovereign lady Mary, late queen of Eng- 
land, departed this life; after whoſe de- 
ceaſe (that is to ſay) in fifteen days of 
St. Hilary, as well the ſaid J. L. gentle- 
man, as the ſaid R. C. eſq; by their 
attornies aforeſaid, appear; and the jury 
thereupon impannelled, being called like- 
wiſe appear, who being elected, tried, 
and ſworn to declare the truth of the 
premiſlcs, do upon their oath declare, 
that the ſaid R. C. is guilty of the treſ- 
paſs and ejedment - aforeſaid. in ſuch 
manner and form, as the ſaid J. L. de- 
clares againſt him; and they do aſſeſs 
the damages of the ſaid” John, occaſioned 
by the treſpaſs and ejectment aforeſaid, 
beſides his expences and coſts, laid out 
by him about his ſuit in this cauſe, to 
twelve pence ſterling, and for thoſe ex- 
pences and coſts to ſix pence. There- 
fore it is adjudged, that the ſaid J. L. gen- 
tleman, do recover againſt the ſaid R. 
C. his term aforeſaid, yet to come, of 
and in the ſaid premiſſes, with the ap- 
purtenances, and his damages aforeſaid, 


aſſeſſed by the ſaid jury to eighteen 


pence, in the manner aforeſaid; and al- 


\ fo 
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and coſts aforeſaid, by way of increaſe: 


to thirty-ſix pounds eight ſhillings and 
three pence; and be the ſaid R. C. &c. 


taken, &c. 
| Examined by Walder. 


A terwards (that is to ſay) on Friday 
next after the morrow of the Holy 


Trinity, in this ſame term, the ſaid 
J. L. by Charles Redman his attor- 
ney. appears before our ſovereign lord 
the king, at the king's court; and the 


aid John prays a writ of our ſovereign 


lord the king, to ſummon the ſaid R. C. 
to be before our ſaid ſovereign lord the 
king, to ſhew if he hath or knows of 
any thing to ſay for himſelf, why the 
ſaid J. L. ought not to have his execu- 
tion againſt him, of and upon the judg- 
ment aforeſaid; and it is granted to 
him, &c. by which the ſheriff of the 
county aforeſaid is commanded, that by 
honeſt men, &c. he make known to the 


ſaid R. C. that he be before our ſovereign 


lord the king, on Tueſday next after the 


ſo thirty-ſix pounds fix ſhillings and nine 
Pence, adjudged by this court to the ſaid 
J. L. with his conſent for his expences 


which ſaid damages in the whole amount 
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Scire facias 
Quare execu- 
tionen non, 


morrow of the Holy Trinity, whereſoever, 


&c. to ſhew cauſe in the manner afore- 
ſaid, if, &c. and further, &c. the ſame 
day is given to the ſaid John to be there, 

| X 2 &c. 


308 A-P PE N DI X. 
&c. at which day the ſaid J. L. appears 


before our ſovereign lord the king, at 

the King's Court, by his attorney afore- 

ſaid, and offers himſelf on the fourth 

day of the plea, againſt the ſaid R. C. 

in the ſaid action; and he being ſolemnly 

called, appears not, and the ſheriff doth 

now return here, that the ſaid R. C. 

Return of hath nothing, &c. nor is he to be found, 
—_ &c. therefore the ſheriff of the ſaid 
| county 18 as before commanded, that by 
Alias ſeire - honeſt men, &c. he make it known to 
facias. the ſaid R. C. that he be before our 
ſaid ſovereign lord the king, at the 

King's Curt, on Heaneſday next al- 

ter the morrow of All- Soul, whereſo— 

ever, &c. to ſhew cauſe in the manner 
aforeſaid, if, &c. the ſame day is given 

to the ſaid J. L. &c. at which day as 

well the ſaid J. L. by his ſaid attorney, 

as alſo the ſaid R. C. by L. M. his ſaid 

attorney, appear before our ſovereign 

Bill of excep- Jord the king at the Xing, Court, and 


tions, 


Pratt reg, thereupon the ſaid R. C. brings here in- 


K. this court of our ſaid ſovereign lord Nit 
9 TIM the king, before the king himſelf, a bill Hon 


. 31g. Ke. Of exceptions, with the ſeal of fir Rich. 
ard Pyne knight, ſecond juſtice of our 
ſaid ſovereign lord the king, of his Con- 
mon Bench, of his kingdom of Ireland, 
and fir John Fefferſon knight, one of the 
juſtices of the ſame court, at the re- 
queſt of the ſaid R. C. thereto affixed, 
according to the form of the ſtatute e 

| ſuc 


FFC 


ſuch caſe made and provided, as it is af- 
firmed, deſiring it to be here enrolled, 
and it is granted, &c. which ſaid bill fol- 
lows in theſe words, that is to ſay: Be 
it remembered, that John Lynch, gentle- 
man, before ſir Richard Pyne knight, and 
his brethren, juſtices of our ſoyereign 
lord the king, of his bench in the king- 
dom of Ireland, at the King's Courts at 
Dublin, | apt pure a plea of treſpaſs 
and ejedment againſt Richard Coote, 
eſquire, by a writ of our ſaid ſovereign 
lord the king and the late queen, ſug- 
geſting by his declaration, upon his writ 
fore ſaid, that Jenico Preſton gentleman, 
ommonly called Jenico lord viſcount 
ormanſtowne, on the firſt day of May, 
n the year of our Lord 1692, at Gor- 
anſtowne in the county of, &c. had de- 
niſed and to farm let, unto the faid ]. 
the caſtle, manor, and vills of Gor- 
un floune, (ſo reciting the declaration, 
is before mentioned,) to which {aid de- 
aration, the ſaid R. C. by R. P. his 
ttorney, came into the fame court, be- 
Te the ſaid juſtices, and defended the 
orce and injury when, &c. and pleaded 
hat he the ſaid R. C. was not guilty of 
e treſpaſs and ejectment aforeſaid, and 
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Recital of the 
record. 


ereof he put himſelf upon the country, 


nd the ſaid J. L. did likewiſe the ſame. 
nd now here at the trial of the iſſue 
breſaid, hetween the parties aforeſaid, 
R. eſquire, of counſel with the ſaid 

plaintiff, 
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The plain- 
uff's evi- 
dence. 
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plaintiff, to maintain the iſſue aforeſaid, 
on the part of the ſaid plaintiff, and to 
prove the title of the ſaid Jenico Preſton, 
the leſſor of the plaintiff to the de- 
miſed premiſſes aforeſaid, at the time of 
the demiſe, made as atorclaid, gave in 
evidence to the ſaid jurors, an act of 
our late ſovereign. lord Charles the ſe— 


cond, king of England, of the parliament 


of his kingdom of Jreland, in a parlia- 


ment of our ſaid ſovereign lord king 


Charles the ſecond, begun at Dublin, 
in his ſaid kingdom of Jre/and, on the 
eighth day of Moy, in the thirtecnth 
ear of the reign of our ſaid late ſovereign 
lord king Charles the ſecond, and there 
continued by ſeveral prorogations, until 
the twenty-ſixth day of Oclober, in the 
ſeventeenth year of the reign of tlic 
ſame king; intitled, An Act, &c. By 
which ſaid act of parliament, it is en- 
acted, that, &c. he alſo gave in evi— 
dence, that the ſaid Jenico viſcount 
Gormanſtoune, after making the aid 
indenture, that is to ſay, on the eig 
teenth day of Oclober, in the year of 
our Lord 1690, died, without iſſue male 
begotten of his body ; and that the ſaid 
Jenico, the leſſor of the now plaintiff 
and Jenico Preſton, the eldeſt ſon of 


Nicholas Preſton, brother of Jenico Preſ- 


ton late viſcount /Gorman/towne, men- 
tioned in the indenture of leaſe afore- 


ſaid, is one and the ſame and not dit- 
ferent 
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ferent perſons, and that the ſaid Jenico 
Preſton, the leſſor of the now plaintiff, 
demiſed the premiſſes aforeſaid to the 


faid John Lynch, in ſuch manner and 


form as is expreſſed in the declaration 
aforeſaid; and that the ſaid John Lynch, 
by virtue of the demiſe aforeſaid, en- 
tered and was thereof poſſeſſed, un- 
til the ſaid Richard Coote ejected him 
in ſuch manner and form as the ſaid 
John Lynch above complains againſt him. 
Nehemiah Donnelland, eſquire, prime 
ſerjeant at law of our ſovereign lord the 
king, offered to prove and give in evi- 
dence to the ſaid jurors, on the part of 
the ſaid R. C. that the ſaid Jenico had 
no ſeiſin, intereſt or title, in or to the ſaid 
vills, lands, and tenements, and that he 
could not recover the poſſeſſion mention- 
ed in the declaration aforeſaid, in ſuch 


manner and form as the ſaid Jenico pro- 
poſed by his ſaid ſuit ; and that the ſaid 


Richard was not guilty of the treſpaſs 


and ejectment aforeſaid; and that all 
and ſingular the vills, lands and tene- 
ments aforeſaid, mentioned in the decla- 
ration, were ſeiſed and ſequeſtered into 
the hands, and to the uſe, of Charles 
the firſt late king of Exgland, after the 
twenty-third day of Ocfober, in the year of 
our Lord 1641. And the ſaid N. Don- 
nelland, -on the part of the ſaid defen- 
dant, produced and gave in evidence to 
the ſaid jurors, that it is further — 
| e 
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ed by the ſaid act, That, &c. And the 
ſaid N. Donnelland further offered and 
would have proved in evidence, to the 
faid jurors, that the lands, tenements 
and premiſſes, mentioned in the decla- 
ration aforeſaid, were in the ſeiſin of 
the ſaid R. C. at the time of making 
the ſaid act, as aſſignee of the ſaid eail 
of Mountrah, being the ſon of the ſaid 
earl; and the lands aforeſaid being dul 
aſſigned and limited, to him and his 
heirs, according to the true intent of the 
ſaid at; and that the ſaid lands in the 
declaration, were the lands of the ſaid 
viſcount Gormanſtowne, and by the ſaid 
clauſe or provifion to be reſtored to him, 
after a repriſal made to the ſaid Richard; 
and that the faid lands and tenements 
do, and at the time of making the ſaid 
act of explanation did, contain one thou- 
ſand four hundred acres of land; and 
that no other forfeited lands were al- 
ſigned to the ſaid Richard, as aſſignee 
to the ſaid earl, or to any other perſon, 
the heirs or aſſigns of the ſaid earl, in 
ſatisfaction thereof, except lands con- 
| taining one thouſand and one hundred 
acres, and no more; and that no ſatis- 
faction was made, for the rents and pro- 
fits of the ſaid lands, received by the 
ſaid lord viſcount Gormanſtowne, nam- 
ed in the ſaid act, or by his agents, af- 
ter the entry upon the — abs made 
by him as aforeſaid; and for theſe rea- 
| - ſons, 
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ſons, and until the full number of one 
thouſand four hundred acres be aſſigned 
to the ſaid Richard, in ſatisfaction of 
the ſaid one thouſand four hundred 
acres, mentioned in the ſaid declaration, 
and until ſatisfaction be made to him for 


the rents and profits of the premiſſes 


aforeſaid, according to the true intention 
of the ſaid act, the ſaid vi ſcount, or his 
aſſigns, ought not to be reſtored to the 
tenements aforeſaid, mentioned in the 
declaration aforeſaid. And the ſaid N. 
Donnelland further ſhewed and gave in 
evidence, to the ſaid jurors, that the ſaid 
Jenico, late viſcount Gormanſtowne, 
was reſtored by the ſaid act, but was at- 
tainted of high treaſon committed againſt 
our ſovereign lord the king, that now 1s, 
and our late ſovereign lady the queen, 
that is to ſay, on the tenth day of April, 
in the third year of their reign; by vir- 
tue whereof, all his lands and tenements 
were forfeited to the ſaid king and 
queen, without any office or inquiſition 
to be found thereof, according to the 


form of the ſtatute in ſuch caſe made 


and proyided and by reaſon whereof 
were ſeiſed into the hands of our ſaid 
ſovereign lord the king, that now 1s, 
and © 4 our ſovereign -lady, the late 


queen ; whereby the ſaid Jenico, menti- 


oned in the ſaid declaration, could ob- 
tain no poſſeſſion or ſeiſin by his entry, 
becauſe the hands of our ſaid ſovereign 

lord 
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lord the king, that now is, and our ſaid 
ſovereign lady. the late queen, were not 
from thence removed ; ſo that, for that 
reaſon, the demiſe of the premiſſes afore- 
ſaid, ſuppoſed to be made to the ſaid 
John Lynch, was invalid and of no ef. 
The evidence tect ; and he further ſhewed and gave 
in diſpute. jn evidence, to the ſaid jurors, that an 
inſtrument, produced in writing on the 
part of the plaintiff, importing an in- 
rollment, in the exchequer, of an order 
made by the ſaid commiſſioners for the 
execution of the ſaid act of parliament, 
to wit, an order bearing date on the 
firſt day of January, in the year of our 
Lord 1668, ſhewn in evidence to the 
faid jurors, by Robert Rochford eſquite, 
of counſel for the plaintiff, ought not 
to have been given in evidence to the 
ſaid jurors, without proof, upon the 
oath of witneſſes, that the faid order 
was ſigned and ſealed by the ſaid com- 
miſſioners; becauſe it was not of re- 
cord, nor was any order of itſelf a re- 


Reference to cord: and he the ſaid N. D. deſired the 


che jig. ſaid juſtices before whom the trial 
was of the iſſue aforeſaid, to inform the 
ſaid jurors, and declare to them the 
law, of and concerning the premiſſes; 
and that the demiſe aforeſaid, made to 
the plaintiff, was invalid, for the reaſon 
aforeſaid; and that the ſaid Jenico Preſ- 
ton ought not to be reſtored to the pre- 
miſſes, for the impediment and reaſons 

aforeſaid, 
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form of the ſtatute in ſuch caſe made 


1694. R. Cox, J. Jefferſon. 
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aforeſaid, which, according to the form 

and effect of the ſaid ſtatute, ought to 

be removed before he ſhould be reſtored: eder: 
but the ſaid juſtices affirmed, to the ſaid 

jurors, that the matter ſhewn by the ſaid 

N. D. in manner and form aforeſaid, was 

of no effect to preclude the ſaid Jenico, 

or the ſaid plaintiff, from having or 
maintaining the ſaid action; whereupon 

the ſaid N. D. in as much as the matter Frayer of a 
aforeſaid ſhewn by him, and produced — . 
and given in evidence to the ſaid jurors, 

would in no wiſe appear by the verdict 

of the ſaid jurors, requeſted the ſaid juſ- 

tices, according to the form of the ſta- 

tute in ſuch caſe made and provided, to 

ſcal this preſent bill of exceptions, 

which contains in itſelf the matters afore- 

ſaid, ſhewn by the ſaid N. in evidence to 

the ſaid | jurors, in the manner and form 
aforeſaid ; which ſaid juſtices, at the re- 

queſt of the faid N. according to the 


315 


and provided, ſealed this preſent bill, at 
the king's court aforeſaid, on the fourth 


day of February, in the year of our Lord 
And the Scire facias 


ſaid Richard Coote prays a writ of our {3 9; Juices Fe: 
ſovereign lord the king, to ſummon the — 
ſaid ſir Richard Cox, knight, and ſir John 

Jefferſon knight, the juſtices aforeſaid, 
that they be before our ſaid ſovereign 
lord the king, whereſoever, &c. and 
it is ee to them, &c. by which the 
ſaid 
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ſaid juſtices are commanded, that they 
| be before our ſovereign lord the king, on 
3 Saturday next after the morrow of ſaint 
I Martin, whereſoever, &c. to deny or ac- 
knowledge the bill of exceptions, aſſert- 

ed to have been ſealed by them as afore- 

faid, according to the form and effect of 

Tue juſtices the ſtatute, &c. At which day the ſaid 
. _— Richard Cox and John Jefferſon perſon- 

© — theirfeals, ally appear, before our ſaid ſovereign 
3 lord the king, at the king's court, and 
4 acknowledge the ſeals aſſerted to have 
been put to the ſaid bill of exceptions, 

to be the ſeals of the ſaid Richard Cox 

and John Jefferſon. And thercupon the 

ſaid Richard Coote brings into this court 

of our ſaid ſovereign lord the king, be- 

fore the king himſelf, another writ of 

error, in the premiſſes, directed to fir 

Richard Reynell knight and baronet, 

chief juſtice of our ſaid ſovereign lord 

the king, in thefe words, that is to ſay, 

Writof error William the third, by the grace of God, 


to the King's 
1 &c. To our truſty and well- beloved 


9 88 counſellor, ſir Richard Reynell knight 
and baronet, our chief juſtice aſſigned to 
hold pleas before us in our kingdom of | 
Ireland, and his brethren our juſtices 
there, greeting : Foraſmuch as in the re- 
cord and proceedings, on a plaint which 
was levied in the court of Common Bench 
of us and of the lady Mary our late 
queen, before our truſty and beloved 


counſellor, fir Richard Pyne knight, our 
; | chief 
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| chief juſtice of the ſame Bench; and 
| alſo in giving judgment on the ſame 
| plaint, which was given in our court of 
Conimon Bench, between John Lynch 
gentleman plaintiff, and Richard Coote 
eſquire defendant, of a plea of treſpaſs 
and ejectment, manifeſt error interven- 
ed, as it is alledged, to the great damage 
of the ſaid Richard, as we have received 
i.formation from his complaint; we 
command you, that you, inſpecting the 
record and proceedings aforeſaid, cauſe 
further to be done for correcting ther- 
rors therein, what of right, and accord- 
ing to the law and cuſtoms of our king- 
dom of Ireland, ought to be done. Wit- 
neſs our faithful and well- beloved coun- 
ſellor, Henry lord baron Capell of Tewi/- 
bury, deputed our general governor of our 
kingdom of Ireland, at the king's court, 
on the thirty-firſt day of May, in the 
ſeventh year of our reign. | 
Carr and Carr, by Carr. 
Allowed, R. Reynell. 


And thereupon the ſaid Richard Coote, Afignment of 
by his attorney aforeſaid, comes and lang. 
pleads, that in the record and proceed- 
ings aforeſaid, and alſo in giving judg- 
ment as aforeſaid, there is manifeſt er- 
ror in this reſpect, that is to fay, 
that by the record and proceedings 
aforeſaid it doth appear, that the judg- 
ment given in the plea aforeſaid, was 
given for the ſaid Lynch againſt the 


ſaid 
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faid Richard Coote, whereas by the lai 


of the land of this kingdom of Jre/and, 
judgment ought to have been given for 
the ſaid Richard Coote againſt the ſaid 
John Lynch, by reaſon of which, and 
other errors being in the record and pro- 
ceedings aforelaid, he the ſaid Richard 
Coote, prays that the ſaid judgment be 
reverſed, annulled, and rendered 'incf- 
fectual, &c. And that he may be reſtor- 
ed to all things, which he hath been de. 
prived of by reaſon of the judgment 
aforeſaid. At which Saturday after the 
morrow of ſaint Martin, as well the 
ſaid Richard as the ſaid John, by their 
attornies aforeſaid, appear before our 
ſaid ſovereign lord the king, whereupon 
the ſaid Richard as before avers, that in 
the record and proceedings aforeſaid, and 
alſo in giving judgment as aforeſaid, 
manifeſt error intervened, alledging the 
error aforeſaid above aſſigned by the 
ſaid Richard in manner aforeſaid, and 
prays that the judgment aforeſaid, for 
that and other errors being in the re- 
cord and proceedings aforeſaid, may 
be reverſed, annulled and rendercd 
altogether ineffectual; and that he 
may be reſtored to all things which he 
hath been deprived of by reaſon of the 
judgment aforeſaid; and that the ſaid 
John rejoin to the errors aforeſaid; and 
that the court of our ſaid ſovereign lord 
the king may now here proceed to an 
examination, as well of the record and 

| procecdings 
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proceedings aforeſaid, as of the matter 
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above aſſigned for error. And the ſaid Inder in er- 


john Lynch avers, that neither in the 
record and proceedings aforeſtid, nor in 
giving judgment as aforeſaid, is there 
any error whatſoever; and he likewiſe 
prays that the court of our ſaid ſove- 
reign. lord the king may proceed to an 
examination, as well of the record and 
roceedings aforeſaid, as of the ſaid 
matter above aſſigned for error; and that 
the judgment aforeſaid may be in all reſ- 


yur ſaid ſovereign lord the king is not 
et adviſed, what judgment to give of 
1d upon the premiſſes, a day is there- 
re given to the parties aforeſaid, to be 
efore our ſaid ſovereign lord the king, till 
e octave of ſaint Hilary, whereſoever 
e hall be then in Jre/and, to hear their 
udgment of and upon the premiſſes, 
or that the court of our ſaid ſovereign 


their ſaid attornies, came before our 
ad ſovereign lord the king, at the 
ing's court; whereupon, the premiſſes 
king viewed, and * the court of our 
ud foyc reign lord the king tully under- 
ood, und upor 7 3_ent examination as 
ell of the r-c>r4 proceedings afore- 
ad, and the judgment thereupon, as 
fo of |; (aid cauſes Above aſſigned for 
fror by the ſaid Richard Coote, and up- 

on 


eas affirmed: and becauſe the court of 


Id the king are not yet adviſed there- 
„ Kc. At which day the ſaid parties, 
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on mature deliberation thereupon had, 
it appears to the court of our ſaid ſove- 
reign lord the king, that there is no er- 
ror in the record; therefore it is ad- 
judged, that the ſaid judgment be 1n all 
reſpects affirmed, and that it remain in 
full force and effect, the ſaid cauſe and 
matters, above afligned for error, In any 
wiſe notwithſtanding. And it is further 
adjudged, that he the ſaid J. L. do reco- 
ver againſt the faid R. C. eighteen pounds 
ſixteen ſhillings ſterling, for his damages 
and coſts, which he has ſuſtained by 
reaſon of delaying the execution of the 
judgment aforeſaid, by means of proſe- 
cuting the ſaid writ of error in the pre- 
miſſes ; and that the ſaid J. L. have his 
execution thereof, &c. 

Afterwards, that is to ſay, on Friduy 
next after the morrow of ſaint Martin, 
in this ſame term, the ſaid R. C. appears 
before our ſaid ſovereign lord the king at 
Meſtminſter, by John Lilly his attorney, 
and declares that in the record and pro- 
ceedings aforeſaid, and alſo in giving 
judgment aforefaid,—and moreover in 
the affirmance thereof there is manifeſt 
error in this reſpect, that is to ſay ; that 
by the record of the judgment aforeſaid, 
and the affirmance thereof, it doth ap- 
pear, that the judgment aforeſaid was 
given, and affirmed, in the manner 
aforeſaid, for the ſaid John Lynch a 


gainſt the ſaid Richard Coote, m__ 
y 
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by the law of the land of the ſaid king- 
dom of Ireland, judgment ought to 
have been given for the ſaid Richard 
Coote againſt the ſaid John; therefore 
it is manifeſtly erroncous in that reſpect: 
and this the ſaid Richard is ready to ve- 
rify, wherefore he prays that the ſaid 
judgment, and the athrmance thereof, 


for thoſe and other errors being in the 


record and proceedings aforeſaid, be re- 
verſed, annulled, and rendered altoge- 
ther ineffectual; and that he the ſaid 
R. C. be reſtored to all things, which he 
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hath been deprived of, by reaſon of the Joinder is er- 


judgment aforeſaid, and the affirmance 
thereof; and that the ſaid John may re- 
join to thoſe errors. And the ſaid John, 
by Jonathan Bolt his attorney, comes 
gratis here into this court, and having 
awarded the errors aforeſaid, he forth- 
with pleads, that neither in the record 
and proceedings aforeſaid, or in giving 
the jud: ment aforeſaid, or in the af- 
firmance thereof, is there any error 
whatſocver, and prays that the court of 
our ſaid ſovereign lord the king may 
proceed to an examination, as well of 
the record and proceedings aforeſaid, as 
alſo of the matter above aſſigned for er- 
ror; and that the ſaid judgment be in 
all things affirmed; and becauſe the 
court, &c. 


Y WILLIAM 


ror, 
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ILLIAM the third, by the grace 
of God, &c. To our truſty and 
beloved fir John Holt knight, our chief 
juſtice aſſigned to hold pleas before us, 
grecting : Becauſe in the record and pro- 
ceedings of a certain plaint, which was 
levied in our and our late queen Mary's 
court of Common Bench of the kingdom 
of Ireland, before fir Richard Pyne 
knight, and his brethren, our and our 
ſaid late queen's chief juſtice of the ſame 
court, by our writ, and alſo in giving 
judgment of the ſaid plaint, which was 
given in our court of Common Bench 
aforeſaid ; between John Lynch gentle- 
man, and Richard Coote, eſquire, in a 
plea of treſpaſs and ejectment, done to 
the ſaid John by the ſaid Richard ; which 
ſaid record and proceedings, with the 
cauſes of error, we cauſed to be brought 
before us in our ſaid kingdom of Jre/and, 
and the judgment was thereupon affirm- 
ed in our kingdom of JTreland; and we 


thereupon cauſed the ſaid record and 


proccedings, with the cauſe of the er- 
ror intervening therein, to be brought 
before us in England, and the judgment 
is thereupon affirmed before us in Exg- 
/and; manifeſt error intervened, as it is 
ſaid, to the great damage of the ſaid 
Richard, as we have received informa- 
tion from his complaint. We, willing 
that the error, if any there is, be duly 

corrected, 


E 


corrected, and full and ſpeedy juſtice 
done to the parties aforeſaid, command 
you, that if the judgment in the Common 
Pleas of our kingdom of Jrel/and, and 
in our court before us in England, be 
affirmed, then do you without delay, 
plainly and diſtinctly, certify the record 
and proceedings aforeſaid, together with 
all things touching the ſame, to us, in 
our preſent parliament; that we, in- 
ſpecting the record and proceedings 
aforeſaid, with the conſent of the lords 
ſpiritual and temporal, in parliament 
aſſembled, for correcting thoſe errors, 
may further cauſe to be done, what of 
right, and according to the law and cuſtoms 
of this our kingdom of England, ought 
to be done. Witneſs ourſelf at Ye/tmin- 


ſter, on the twenty-ſixth day of Zanuary, 


in the ninth year of our reign. 


S. Terry. 
The anſwer of fir John Holt knight, the 


chief juſtice within named. 


The record and proceedings of the 
plaint, whereof mention is within made, 
with all things touching the ſame, to 
the lord the king within named 1n the 
preſent parliament, with my proper 
hands I have produced, in a certain re- 
cord to this writ annexed, as I am with- 
in commanded. 


J. Holt. 
* 2 | Pleas 
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Pleas before our ſovereign lord the Ring at fo 
Weſtminſter, of Michaelmas ferm in ki 
the eighth year of the reign of our ſove- tu 
reign lord William the third, now king Ich 


of England, Sc. Roll. 347. 


T which day the ſaid parties come f 
before our ſovereign lord the king 1 


at Weſtminſter, by their ſaid attornies, M*” 
and all and ſingular the premiſſes being 0 
vicwed and fully underſtood by the court fo 


of our ſaid ſovereign lord the king now 
here, and upon diligent examination 
and inſpection, as well of the record and ; 
proceedings aforeſaid, and the judgment 4 
given thereupon, as alſo of the ſaid 
cauſes and matters by the ſaid Richard 
Coote aſſigned for error, in as much as 
it appears to our ſaid ſovereign lord the 
king, that neither in the record and 
proceedings aforeſaid; nor in giving the 
judgment aforeſaid, is there any error 
whatſoever, and that the record is in no 
wiſe vitious or defective; it is adjudged, 
that the ſaid judgment be in all reſpedts 
athrmed, and remain in its full force and 
effect, the ſaid cauſes and matters al- 
ſigned for error in any wiſe notwithſtand- 
ing: and it is further adjudged by the 
court of our ſaid ſovereign lord the 
king, that the ſaid John Lynch do reco- 
ver againſt the ſaid Richard Coote, forty- 
tour pounds, now here adjudged in the 


ſaid 


IF S-MCD 21 


{aid court of our ſaid ſovereign lord the 
king, (according to the form of the ſta- 
tute in ſuch caſe made and provided,) to 
the ſaid John Lynch, for his expences, 
coſts and damages, which he hath ſuſ- 
tained by reaſon of delaying the execu- 
tion of his judgment aforeſaid, by means 
of proſecuting the ſaid writ of error; 
and that the ſaid Lynch have his execu- 
tion thereupon, &c. 

Afterwards, that is to ſay, on the 
fourth day of February, in the tenth 
year of the reign of William the third, 
now king of England, &c. the ſaid Rich- 
ard Coote, by John Lilly his attorney, 
comes and pleads, that in the record 
and proceedings aforeſaid, and alſo in 
ziving judgment as aforeſaid, and in the 
ſeveral affirmances of the judgment 
aforeſaid, mentioned in the ſaid record, 
there is manifeſt error in this reſpect, 
that is to ſay, it doth appear by the ſaid 
record, that the judgment aforeſaid, 
given by the ſaid court of our ſaid ſove- 
reign lord the king before our ſaid ſove- 


reign lord the king, at the king's court 


in the kingdom of Jreland, and in all 


things affirmed in the court of our ſaid 


ſovereign lord the king before the king 
himſelf, whereas no ſuch affirmance of 
the judgment aforeſaid ought to have 
been given; therefore it is in this reſpect 
manifeſtly erroneous: and he prays that 
the judgment aforeſaid, for that and 

other 
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other errors in the record and proceed- 
ings aforeſaid, be reverſed, annulled, and 
rendered altogether ineffectual; and that 
he be reſtored to all things which he 
hath been deprived of, by means of the 
judgments aforeſaid ; and that the ſaid 
John Lynch rejoin to the errors afore- 
ſaid. 

Edward Northy. 


And the ſaid John ſaith, that neither 
in the record and proceedings aforeſaid, 
nor in giving judgment as aforeſaid, is 
there any error whatſoever; and he 
alſo prays, that this high court of paclia- 
ment may now here procecd to an exa- 
mination, as well of the record and pro- 
ceedings aforeſaid, as of the premiſſcs 
above aſſigned and alledged for error by 
the ſaid Richard Coote; and that the 
ſaid judgment be in all things affirmed. 

Carthew. 


Declaration by original for the meſne pro- 
fats, 


Worceſterſhire JOHN Durham, late of 

Willerſey in the coun- 
ty of Glouceſter, yeoman, was attached 
to anſwer John Underhill, of a plea 


Wherefore, with force and arms, he broke 


and entered three meſſuages, five hun- 
dred acres of land, two hundred acres 
of meadow, and two hundred acres of 


paſture, 
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paſture, with the appurtenances, in 
Treddington in the county of Worceſter 
aforeſaid, and expelled, put out, and 
removed, the ſaid John Underhill, from 


the poſſeſſion and occupation of his ſaid. 


tenements, and kept and continued the 
ſaid John Underhill ſo expelled, put 
out, and removed, from the poſſeſſion 


and occupation of the ſame, for a long 


ſpace of time; and during all that time, 
had and received, to his own ule, all 
the rents, iſſues and profits of the ſaid 
tenements, being of the yearly value of 
two hundred pourds; and other inju- 
ries to the ſaid John Underhill there 
did, to the great damage of the ſaid 
John Underhill, and againſt the peace 
of our ſovereign lord the king, his 
crown and dignity : and hereupon the 
ſaid John Underhill, by Giles Taylor his 
attorney, complains that the ſaid John 
Durham, on the firſt day of June, in 
the fifth year of the reign of his pre- 


ſent majeſty, with force and arms, broke 


and entered the ſaid three meſſuages, 
five. hundred acres of land, two hun- 
dred acres of meadow, and two hun- 
dred acres of paſture, with the appur- 
tenances, in Treddington aforeſaid, in 
the ſaid county of Morceſter, and ex- 
pelled, put out, and removed, the ſaid 
John Underhill from the poſſeſſion and 
occupation of his ſaid tenements, and 
kept and continued the ſaid John Un- 

derhill 
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derhill ſo expelled, put out, and remov- 


ed, from the poſſciſion and occupation 


of the ſame, for a long ſpace of time, 
that is to ſay, from the ſaid firſt day of 
June in the tenth year aforeſaid, until 
the day of ſuing out the original writ of 
the ſaid John Underhill; and, during 
all that time, had and received, to his 
own uſe, all the rents, iſſues, and pro- 
fits, of the ſaid tenements, being of the 
yearly value of two. hundred pounds; 
and other injuries to the ſaid John Un- 
derhill then and there did, to the great 
damage of the ſaid John Underhill, and 
againſt the peace of our ſaid ſovereign 
lord the king, his crown and dignity: 
wherefore the ſaid John Underhill ſays 
that he is injured, and hath ſuſtained 
damage to the value of fifty pounds, 
and therefore he brings his ſuit, &c. 


Declaration, ty bill, for the meſne profits, 
and coſts in ejettment, aſter judgment 
by default againſt the caſual ejeclor. 


Middleſe /. JAMES Thorne, complains 

of William Goodhall be- 
ing in the cuſtody of the marſhal of the 
Marſhalſea, of our ſovereign lord the king, 
before the king himſelf, for that the ſaid 
Williamon the twenty-ſixthday of March, 


in the eleventh year of the reign of his 


preſent majeſty [the day on which the 
ejectment was laid] with force and arms, 
| | broke 


„% oo our ted: i. tons: ln a> 9 6 


APPEND 1 x. 


broke and entered one ſhop, one parlour, 
and one cellar, part and parcel of a cer- 
tain meſſuage or dwelling houſe, with 
the appurtenances, of him the  faid 
James, in the _ of, &c. in the ſaid 
county ot Middleſex, and then and there 
expelled, put out, and removed, the 
ſaid James from the poſſeſſion and accu- 
pation thercot; and kept and continued 
the ſaid James, ſo expelled, put out, 
and removed, from the poſſeiſion and 
occupation thereof, for a long ſpace of 
time, to wit, from thence for the ſpace of 
nine months then next following; and 
during all that time, had and received, 
to his own uſe, all the rents, iſſues, and 
profits of the ſaid 1everal premiſſes, be- 
ing of a large yearly value, to wit, of 
the yearly value of ſixteen pounds: by 
reaſon whereof the ſaid James was forc- 
ed and obliged to lay out and expend, 
and did lay out and expend, a large ſum 
of money, to wit, the ſum of twenty 
pounds, in and about recovering poſſeſ- 
ſion of his ſaid ſhop. parlour, and cel- 
lar, with the appurtenances, to wit, at 
the pariſh aforcſaid ; and the ſaid Wil- 
liam then and there did other wrongs to 
the ſaid James, againſt the peace of our 
ſaid ſovereign lord the king, and to the 
ſaid James his damage of forty pounds; 
and therefore he brings his ſuit, &c. 

| - John Doe, 

Pledges to proſecute, 2 orc 338 


Pleas 
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Pleas thereto; viz. 1. Not guilly and 
2. Not guilly within four years. 


ND the faid William, by John 
X Brown his attorney, comes and 
defends the force and injury when, &c. 
and ſays, that he is not guilty of the 
treſpaſs above laid to his charge, in man- 
ner and form as the ſaid James hath 
above thereof complained againſt him; 
and of this he puts himſelf upon the 


country, and the ſaid William doth the 
like. And for a further plea in this be- 


half, the faid William, by leave of the 
court here, for this purpoſe firſt had and 
obtained, according to the form of the 
ſtatute in ſuch caſe made and provided, 
ſays, that the ſaid James, ought not to have 
his aforeſaid action thereot againſt him: 
becauſe he ſays, that he was not guilty 
of the treſpaſs aforeſaid, above laid tc 
his charge, at any time within four years, 


next before the day of exhibiting the 


bill of the ſaid James againſt the ſaid 
William, in the manner and form as the 
ſaid James hath above thereof complain- 
ed againſt him the ſaid William: and 
this he the ſaid William is ready to veri- 
ty, wherefore he prays judgment if the 
ſaid James ought to have his aforeſaid 
action thereof againſt him, &c. 

C. Runnington. 


Replical Nh 
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Replication to the laſt plea, and 1ſJue. 


ND the ſaid James, as to the ſaid 
plea of the ſaid William, by him 
laſtly above pleaded in bar, ſays, that 
he, by reaſon of any thing by the ſaid 
William in that plea alledged, ought 
not to be barred from having his afore- 
ſaid action thereof againſt him; becauſe 
he ſaith, that the ſaid William was guil- 
ty of the treſpaſs aforeſaid, above laid 
to his charge, within four years next be- 
fore the day of exhibiting the bill of the 
ſaid James againſt the ſaid William, in 
manner and form as he the ſaid James 
hath thereof complained againſt him the 
ſaid William: and this he the ſaid James 
prays may be enquired of by the coun- 
try; and the ſaid William doth the like, 
&c. 
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Abatement. 


"Ormerly, the death of the nominal 
plaintiff abated the action, page 130 
But if any one were living, of the ſame 


name, it did not, 161d. 
Water. 
An abater is not within the ſtatute of 32 
H. c. 33. 12 
Acceptance. 


Acceptance of rent, after condition 
broken, is a waiver of ,the forfeiture, 


20 
Accord. 
Accord, with ſatisfaction, a good plea in 
ejectment, | 99 
Affidavit. 


Affidavit muſt be made of the ſervice of 
declaration to warrant judgment a- 
gainſt the caſual ejector, 7, 62 


Unleſe 
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Unleſs in the caſe of a vacant poſſeſſion; 
and then affidavit muſt be made of 
the whole matter, page 55, 62 
The ſubſtance of the former affidavit, 63 
It muſt be poſitive, as to ſervice on the 
actual tenant, 15bid 
The ſubſtance of an affidavit, where the 
declaration was left on the premiſſes, 
1b1 

For leave to plead antient demeſne, . 99 


Alder-car. 
Ejectment will lie for A/der-car, 29 
Amendment. 


The omiſſion of pledges, on the origi- 
nal, may be ſupplied, by amendment, 


in a ſuperior court, £62 46 
Though not in an inferior one, bid. 
The court will amend the bill or writ, 

by the paper book, 47 


In what caſes the court have amended de- 


clarations, by enlarging-the term, 96, 


T 
The general rule of amending declarati- 
ons in ejectment, ä 99 


Anceſtor and heir. 


The heir cannot maintain an ejectment 
on the ouſter of his anceſtor, 9 


Though he die pending the ſuit, 15% 


What evidence is neceſſary where the 
plaintiff claims as heir at law, 110 
Antien! 


=] 


At 


TI 


at 
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- Antient demeſne. 


Antient demeſne is a good plea in eject- 
ment, page 09 
But leave muſt be had, to plead it, 2574. 


Appearance. 


The old practice, as to appearance, 52 
What time to appear, after motion for 
judgment, 64, &c. 
At common law no perſon was admitted 
to appear inſtead of the caſual 
ejector, unleſs he had been in poſſeſ- 
ſion, or received rent, 66 
The ſtatute of 11 Geo. 2. c. 19. as to the 
landlord's right to appear, and become 
defendant, with or without his tenant, 
bid. 


What perſons come within the deſcrip- 


tion of landlord in this ſtatute, 67 
Within what time they muſt appear, 68 
If the perſon, who wiſhes to appear, is 

neither tenant nor landlord, he muſt 

move the court, 67 
How to appear, in general, 70 
How to proceed, where the defendant, at 

the trial, will not appear, and confeſs, 

102 


AſJault 
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% 


Aſjault and battery. 


Aſſault and battery cannot be joined 
with ejectment, fage 49, 59 


Aire. 


At common law, the aſſize, and writs of 
entry, were the uſual means of reco- 


vering the poſſeſſion, 2 

If the plaintiff was barred in an aſſize, he 
was put to his writ of right, < 
The remedy by aſſize more extenſrve than 
that by ezectment, 7, 29 
An aſſize will lie de crofto, 29 
And of a piſcary, 34 
In aſſize, the recognitors had a view of 
the thing demanded, 29 
The aſſize has always the clauſe de catal- 


ts, 41 
And puniſhes the whole diſſeiſin, 42, 74 


Attachment vide Proceſs. 


If the judge of an inferior court proceed 


by attachment on a rule to confels 
leaſe, &c. the ſuperior court will grant 


an attachment againſt him, 58, 59 
An attachment lies for the non-perform- 
ance of the common rule, &c. 74 
So for diſturbing the officer in making 
execution, 151 
So againſt the defendant for a diſturb- 
ance after poſſeſſion given, bid. 


. TI 
Attor emen. * 


80 
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2 


Attornmeni. 
ned Where the tenant has attorned, it is not 
50 neceſſary to give him notice to quit, 
Page 22 
Bail. 


Formerly, the court required a certifi- 
cate, that bail had been filed, before 
they would give judgment againſt the 
caſual ejector, | 78 

But now it is ſufficient if bail be filed af- 

ter the rule for judgment is drawn up, 


Bail however muſt be filed, before judg- 


ment, 76, 80 
A caſe, where the court ordered bail to 
be filed nunc pro tunc, 80 


41 If the tenant become defendant, he muſt 


74 file bail, according to the rule, 81 
Of the bail in error, 137 
1 Bar. 
eſs Twenty year's adverſe poſſeſſion is a good 
int bar in ejectment, 14 
$9 But judgment for the king, in an infor- 
m- mation of intruſion, is no bar to the 
74 action of a third perſon, | 16 
nz Nor an outlawry, and inquiſition there- 
51 on, | 17 
1 - 
7M 2 Whatſoe ver 


* 


e D E X. 


13 Whatſoever bars the right of entry is a 
3 bar to the plaintiff's title, page 99 


Baron and Feme. 


Baron and feme cannot enter, and demiſe, I x 


by letter of attorney, 54 

3 But muſt execute a leaſe in perſon on the 

= - land, 3 
3 And on that may maintain an ejectment, 8 
"os | E 
Or the huſband alone may make lab B 

to try his wife's title, F- 7 "06 


On a rule entered into by baron and 
feme, the feme 1s liable to coſts, after 
the baron's death, 134140 
In ejectment againſt baron and feme, if 
the latter be found guilty, the judg- 
ment muſt be guod capiantur; though 
the former be acquitted, 124 
Yet if the baron die after verdict and be- W 
fore judgment, the plaintiff may have ¶ Fe 


judgment againgſt the feme, 128 
Baſtardy. Vide Evidence. 1. 
Beaſt- gate. B 
Ejectment will lie for a beaſt-gate, 29 
: Bill. 


The want of a bill is helped, after ver- Ej 
Ait, by the ſtatute of jeofails, 49, 76 
But a bill muſt be filed, on a writ of err 

ror, 


ee eee a If 


1 


l 
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ror, after judgment by default, before 
rors are aſſigned, page 77 


Bag. 


Ejectment will lie for bog, in Ireland, 


Boilary. 


Ejectment will lie fora boilary of ſalt, 34 
By the grant of a boilary of ſalt, the 
land itſelf paſſes, ib1d. 


Capras, vide Proceſs. 


Of the capras pro fine; with the reaſons 
for aboliſhing it, 123 


Caſual gyeckor. 


Who i properly a caſual ejector, 5 


Formerly, the ſuit was carried on in the 


© caſual ejector's name; the tenant un- 


dertaking to indemnify him, 52 
And the proceſs for coſts was againſt the 
caſual ejector, ibid. 


But he was not permitted to releaſe er- 
rors, in prejudice of the tenant, 1bid. 


Cattle-gates. 


Ejectment will lie for cattle- gates, 29 


2 2 Certiorari. 


I'N D. 
Certiorari. 


The court will award a ſecond certiorar;, 
on diminution alledged by the defen- 


dant in error, page 48 
EjcAment will lie for a chambers 24 
Champerty. 
What it is, 66 
Chapel. 
Ejectment lies for a chapel, 39 


But in an ejectment for tithes, belonging 
to a chapel, it is not neceſſary to de- 


mand the chapel, 38 
In what manner the declaration muſt be 
ſerved, 309 ſt 
Cinque ports. ; 


If lands lie partly within the cinque ports, 
and partly without, the defendant 
cannot plead above the juriſdiction of 
the cinque ports, 58160 


ch. 


Ejectment lies not for a cloſe, nor part 
of a cloſe, without ſpecifying the 
quantity, and ſpecies of land, 1 6 

1 


24 


66 


IND E X. 
But it lies for a cloſe, called D. contain» 


ing three acres of land, page 26 
Though it lies not for five cloſes, called 


long furlong, containing ten acres of 
arable and paſture, | ibid. 


Common. 


An ejectment lies not for common in 


groſs 33 
Though it lies for common appendant 


or appurtenant, 34 


Conf ſion. 


Confeſſion of leaſe, &c. will not be evi- 
dence of an entry under the ſtatute of 
limitations, 16 

But will be ſufficient, on an ejectment 
brought by the grantee of a rent, hav- 
ing right of entry for the non-pay- 
ment, 20 

It was formerly inſufficient, where an ac- 
tual entry was neceſſary, 4 

Now it is ſufficient in every caſe; except 
to avoid a fine, 72 

And even formerly, it was held ſufficient, 
in the caſe of an entry under a 2 

ibid. 

Gilbert's argument againſt that — 

1b1d, 

Confeſſion of a joint leaſe is not ſuffici- 
ent, where the leſſors have ſeveral in- 
tereſts, 93 


How 


7 


END 


How to proceed, where the defendant, 
at the bein will not confeſs leaſe, &c. 
: Page TOI, 131 


Continual claim. 


If there be five year's quiet poſſeſſion in 
the diſſeiſor, continual claim is ſtill 


neceſſary, 12 
Coparcener s. | 


The poſſeſſion of one coparcener is the 
poſſeſſion of the other, 16 


Coparceners are ſeiſed per my et per tout, 
94 


Therefore the plaintiff in ejectment ſhall 
recover on their joint demiſe, 151d 


Copyholder, 


A copyholder may declare on a leaſe, 
for any number. of years, without 


forfeiture. 97 
And the leſſee of a copyholder, for a 
year, may maintain an ejectment, 257d. 
What evidence is neceſſary on an ejed- 
ment againſt a copyholder, by his lord, 
for a forfeiture, it 


Cyrporation. 


A Corporation is within the Ratute of 
. 32 H. 8. c, 33. WT: 12 


A corporation 


I N D E X. 


A corporation cannot enter and demiſe in 


perſon; but only by letter of attorney, 
page 56 
By what names corporations muſt bus, 157d. 


Coſts. 


The coſts in ejectment are a recompenſe 
for the trouble and expence the poſ- 
ſeſſor is put to. 5 

The proceſs for coſts, when the plaintiff 
recovered, uſed anciently to go againſt 
the caſual ejector, | 52 

And if he recovered againſt only one of 

the defendants, he was intitled to coſts 
againſt all of them, 66, 69, 103 

But now, coſts are given to ſuch defen- 
dants as are acquitted; unleſs the 
Judge certifies to the contrary, 103 

In what caſes the defendant may claim 
ſecurity for his coſts, 


An attachment is all the remedy, which 


the parties have for their coſts, on the 
common rule, 74, 75 
What remedy the plaintiff has for his 
coſts, where the tenant does not ap- 
pear, or, having appeared, refuſes to 
confeſs, leaſe, &c. we I31 
— Where the tenant has a verdict 
againſt him, ibid. 
The old practice in B. R, relative fo the 
plaintiff's coſts, 132 
The modern practice, as to thoſe coſts; 


and the mode of recovering them, 1574. 
In 
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In what caſes, the repreſentative of the, 


_ plaintiff's leflor is intitled to eoſts, on 


the common rule, Page 133 
What remedy the defendant has for his 
coſts; and the mode of recoverin 
them, ibid 
In what event, the defendant's attorney, 
is liable for the defendant's coſts, 134 
Or a ſtranger carrying on the ſuit in ano- 
ther's name, 761d. 
On a rule entered into by baron and 
feme, the feme is liable to coſts, after 
the baron's death, bid. 
The antient practice, as to coſts. on 
bringing a new ejectment, Ibid. 


The modern practice upon that ſubject, 


135 


An adminiſtrator pays no coſts, on a 
writ of error, 138 

an action for the meſne profits, 
brought in the name of the nominal 
leſſee, the defendant may demand ſe- 
curity for his coſts, 155 


After judgment by default, the coſts in 


cejectment are recoverable, as conſe- 


quential damages, in an action for the 
meſne profits, 2514, 


| Cottage. 
Ejedment lies for a cottage, | 24 


Covenant: 


It 
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Covenant. 


Leſſee for years, if ouſted by his leſſor, 
could only maintain covenant, at com- 
mon law, page 3 

If the leſſor bring action of covenant, 
after a condition broken, for rent due 
at a ſubſequent day, he thereby 


waives the right of entry, 21 
Croft. | 
An ejectment lies not for a croft; though 
an aſſige will, 29 
Damages. 


At common law, leſſee for years, if 
ouſted by a ranger, could only reco- 
ver damages, 2 

In aſſize, the demandant recovers da- 
mages, for the mefne profits, from 
the firſt act of diſſeiſin, 41, 42, 74, 

But not in ejectment, G, 42 

If ejectment, and aſſa It and battery 
are joined in the ſame writ, and 1n- 
tire damages found, the plaintiff can- 
not have judgment, 49 

But if ſeveral damages are aſſeſſed, he 
way releaſe thoſe which are given for 
the battery, and take judgment for 


the ejectment, 50 
The plaintiff in treſpaſs can only reco- 
ver damages, — 

8 The 
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The damages in ejectment are merely no- 
minal, / page 154 
The coſts in ejectment are recoverable, 
as conſequential damages in an action 
for the meſne profits, 155 


The meaſure of damages in ſuch action, 


1 66 
Declaration. 


The old practice as to delivering decla- 
rations, 51 
Muſt be delivered to the tenant, 6, 51 
Summoned for attached in the declara- 
tion is good cauſe of demurrer, 44 
The modern practice as to delivering de- 
clarations, 59, 60 
In the Common Pleas, the declaration on 
the imparlance-roll is that on which 
the action 1s grounded, 87 
In matter of right, the judges follow 
the reaſon of the thing, rather than 
adhere to a rigid grammatical con- 
ſtruction of the words of a declara- 


tion, | 89 
Demi iſe... 

The old practice, as to demiting on the 

premiſſes, | G, 51 

How ſuch demifes muſt be/made, 7 


There 1s no necd of notice to the party 
in intereſt, at the time of making 
them, Gl 
s 7M 


EN NX 


In what caſes ſuch demiſes are ſtill pro- 
per, 55, &c. 
A demiſe, where no certain term is men- 
tioned, creates a tenancy from year to 
year, 22 
A demiſe, by huſband and wife, muſt be 


attorney, h 54 
But demiſes by a corporation can only 
be made by letter attorney, 56, 60 


The demiſe is tranſitory, 58 
cl And ſhould be laid after the commence- 
Foul ment of the leſſor'sstitle, and before 
44 delivery of the declaration, 82 


de- But if the tenant appear, and the de- 
60 miſe be laid before the term of which 


on he appears, it is Jufficient, bid. 
ich It may even be laid within that term, ſo 
95 it be after the commencement of the 
on demiſe, 87 
an How to lay the demiſe in ejectment for 
"n- tythes, 38, 83 
a- Or, by a corporation, 56, 83 
8j When it is proper to lay ſeveral _— 
3 

Two demiſes, with only one habendum, 
good, after verdict, ibid. 

he ¶ The commencement of the demiſe ſhould 
50 precede the ouſter, 81 


4 The diſtinction, between the date and 
ly the day of the date, aboliſhed, 85 
If the plaintiff declare on a demiſe per 


"ll /[criptum obligatorium, habendum 4 die 
datus 


made perſonally, and not by letter of 
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datus INDENTURE prediclaæ, it is 
well enough, page 91 
So on a demife made the 16th of January, 
by indenture dated-the 2d, it is ſufh- 
cient ; without faying it was firſt de- 
livered the 16th, 75d. 
By the modern practice, the plaintiff is 
not obliged to prove the demiſe men- 
tioncl in the declaration, 92 
But he muſt lay ſuch as agrees with the 
leſſor's title, | 93 
How tenants jn common ſhould demiſe, 
9 
Huſband and wife may make a joint 5 
miſe of the wife's land, 96 
Or the huſband alone may —_— 
. ibid, 
The demiſe is mere matter of form, 
of 
Deſcent. 


In what caſes a deſcent will toll the right 
of entry, II, &c, 


A deſcent caſt is a good plea in eject- 


ment, = 
Deviſee. 


One who claimed as deviſeè having 
brought an ejectment againſt the te- 
nant, the court refuſed to admit ano- 

ther to defend, who alſo claimed as 
deviſee. 67 

But 


PF”  Y 


ND 


But it has ſince been holden, that in 
ſuch caſe the right ought to be tried 
between the claimants, page 67 

In ejectment by the deviſee of a term, 
the plaintiff muſt prove the aſſent of 
the executor to the deviſe; aliler, of 


a freehold deviſe, 107 
1- The probate of a will is no evidence of 
a deviſe of lands, 107 

. | 

93 Diminution. 
e, | 
s After diminution alledged by the plain- 
4 tiff in error, the defendant in error 
16 may alledge diminution ; and have a 
t. new cer tiorari, | 48 
6 Diſclaimer. 


8 Where the tenant has diſclaimed, it is 
not neceſſary to give him notice to 


quit, 22 
| Diſcontinuance. | 
t- F Diſcontinuance, by tenant in tail, takes 
9 away the entry of the iſſue in tail, 
! 11 


So, by the common law, the alienation 
of an huſband, ſeiſed in right of his 


| " 

> | wife, diſcontinued the wife's eſtate, 
| II 

)- 


s But this is altered by ſtatute, ibid. 


Diſſeiſor. 
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Diſſeiſor. 


If a diſſeiſor die within five years after 
the diſſeiſin, and the land deſcend to 
his heir, ſuch deſcent will not take 
away the entry of the diſſeiſee, 

| | page 12 

This extends to all diſſeiſors, rbid. 

But not to abaters or intruders, ibid, 

Nor to the feoffee of the diſſeiſor, 

rbid, 

Or the reverſioner of the diſſeiſee, 
| | I3 

Diſtringas, vide Proceſs. 

Ejeftment. 


Ejectment, what, I, 28 
In ejectment, the title may be tried 70. 
lies quolies, | 6 
Was at firſt brought againſt the real ejec- 
tor, 6 


For whom and in what caſes it lies, 


Ejectment is in nature of an action of 
treſpaſs, 4% 1] 
Therefore, originally, it could only 
have been brought by him who had 
the actual poſſeſſion, 9 
Now the leſſor of the plaintiff muſt 


have a right of entry, Io, 106 
Therefore it will not lie after a di/cor- 
linuance, Il 


Nor 


Te 


28 
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Nor after the right of entry is tolled by 
deſcent, page 11 
Nor where there hath been no poſſeſſion 
for twenty years, either in the leſſor 
of the plaintiff, or his anceſtors, 


13, 106 

Of what things it will lie, and by. what 
deſcription. 

Ejectment is not confined to the rules 

which govern the pracrpe, 24, 28 

But it is not ſo extenſive a remedy as 

the Mixe, 29 


Therefore it will not lie de crofto, &c. 


251d. 

The thing demanded in ejectment ſhould 
be ſo particularly deſcribed, that the 
ſheriff may know what to give poſleſ- 
ſion of, 27, 28 


Elegit. 


Tenant by elegit may maintain an eject- 
ment, 10 
The evidence neceſſary to ſupport ſuch 
action, 110 


Entry. 


The leſſor of the plaintiff muſt have a 
right of entry, at the time of bring- 


ing an ejectment, Io, 106 
An actual entry was required by the an- 
tient practice. 73 

The 
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The modern practice ſuppoſes it, page 93 
The right of entry is tolled by diſconti- 


nuance of tenant in tail, 11 
And in ſome caſes by deſcent, oo 
But not by any act of the huſband, 

ſeiſed in right of his wife, tid 


In what caſes the right of entry 1s tolled 
bys the ſtatute of limitations, 1 3, &c. 
The entry, under this ſtatute, muſt be 
an adual entry, 16 
A judgment for the king, on an infor- 

mation of intruſion, does not take 
away the entry of a third perſon, 


ibi 
Nor an outlawry, and inquiſition there. 
on, 17 


The entry of a ſtranger on the king 
leſſee, does not deveſt the reverſion, 

| 18 

If lands be given to a man's daughter, 
till out of the profits ſhe ſhall have 
levied a certain ſum, remainder to her 
ſiſters ſucceſſively, for the like pur- 
poſe, ſhe muſt enter in a reaſonable 
time, or her entry will be a 
ibid. 
Grantee of a rent, with a clauſe of er- 
iry in caſe of non-payment, need not 
make an actual entry, | 19 
Nor is an actual entry neceſſary when 
half a year's rent is in arrear, and the 
landlord hath a right of entry for the 
non-payment, 20 
Acceptance 
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Acceptance of rent, or bringing an ac- 
tion of covenant for the non-payment 
of it, after condition broken, is a 
waiver of the right of entry, page 21 

How to enter, where thete are ſeveral 
parcels of land, in the poſſeſſion of 
ſeveral perſons, or in different coun- 
ties, 52, &c. 

The entry ſhould be equally notorious 
with the feoffment, 53 

Huſband and wife cannot enter but in 


perſon, 4 


Corporations can only delegate a right 


of entry, by eiter of attorney, 56 
An actual entry is neceſſary to avoid a 


fine, 71 
And an entry to deliver a declaration is 
not ſufficient, 74 


But if a man enter without any autho- 
rity from the leſſor of the plaintiff, 
it is ſufficient, if he afterwards aſſent 
to ſuch entry, | ibid. 

It is not neceſſary to alledge, in the de- 
claration, the particular day of the 
entry, 80 

Difference between virtute cugus, and 
pretextu cujus, in laying the entry, 

ibid. 

The plaintiff in ejectment may enter, 
pending a writ of error, if he find 
the poſſeſſion vacant, ' 138 


Aa | Error. 
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Error, 


The omiſſion of pledges, on the origi- 


nal, is error, page 45, 46 
So, of the words offtenſurus, and guare 
vr ef armis, 46 


So if the original be for a c/oſe inſtead 
of an acre of land, 47 
But theſe errors cannot be aſſigned till 

diminution is alledged by the plaintift 

in error, '46 

And after ſuch diminution alledged, the 

defendant in error may alledge dimi- 
nution, and have a new certiorart, 

48 

The want of an original is cured, after 
verdict, but a bad orzgrnal is error, 

| 44, 49, 76 

No writ of error lies but in parliament, 

on a judgment by original, in the 

King's Bench, 78 

But on a judgment by 6://, a writ of er- 
ror lies in the Exchequer Chamber, 


Error of fact is not examinable in the 
Exchequer Chamber, 128 

If the defendant do not confeſs leaſe, 
&c. he cannot have a writ of error, 


136 
In what caſes a releaſe of errors may be 
pleaded, | ibid. 


Evidence. 
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Evidence. 


Confeſſion of leaſe, &c. is no evidence 
of an entry, under the ſtatute of li- 


ö 
; mitations, page 16 
ö Evidence of tythe only is not evidence 
| of a rectory, 38 
7 The plaintiff is not obliged to prove the 
I- leaſe mentioned in the declaration, 
I 92 
6 If the plaintiff declare on a joint leaſe, 
c by baron and feme, evidence of a 
- leaſe, made by a third perſon, under 
a letter of attorney from the baron 
= and feme, will not maintain the de- 
r claration, 54, 96 
In ejectment for an hundred acres, evi- 
6 dence of a leaſe of forty acres only 
t, is ſufficient, tel gue, 103 
c The plaintiff muſt prove poſſeſſion with- 
8 in twenty years, or account for the 
rs want of it, 99, 106 


But a leaſe under a power, in prejudice 
of remaindermen, is not ſufficient, 

106 

Nor is evidence of being lord of a manor, 
ſufficient in an ejectment for mines, 


2b1d. 
Nor a verdict in trover for lead dug out 
of the ſame, bid. 


In what caſes the plaintiff muſt prove 
the defendant in poſſeſſion, 157d. 
In ejectment by the deviſee of a term, 
the plaintiff muſt prove the aſſent of 
A a 2 the 
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the executor to the deviſce; aliter, of 


a frechold deviſe, page 107 
The probate of a will is no evidence of 
a deviſe of lands, ibid. 
Nor of the relation between father and 
ſon, | 201d. 
How to prove the execution of a will, 
10 
And the grant of letters of ib 
tion, 1bid. 


The evidence which is neceſſary, where 
the plaintiff claims as heir at law, 


| ibi 

Or as tenant by elegit, 110 
Or as conuſee of a ſtatute merchant, 

ibid. 

Or as rector, 110 


Or as lord of a manor, by forfeiture, 
111 
If the defendant prove a title out of 
the leſſor, it will be ſufficient, though 


he have no title in himſelf, T12 
But it ought to be a fubſiſting title, 
ibid. 


The courts will never ſuffer the plaintiff 
to be non-ſuited, by a term outſtand- 
ing in his own truſtee ; or by a fatisfi- 
ed term, ſet up by a mortgagor againſt 
his mortgagee, 113 

Upon the ſame principle, receipt for 
rent by a ſtranger is no evidence of 
poſſeſſion, to take it out of the right- 
ful owner, 1b1d. 

GE The 


Ti 
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The evidence which is neceſſary to prove 
a marriage in fact, page 113 
A reputed marriage, ibid. 
How far a ſentence in the eccleſiaſtical 
court, in a ſait of jactitation, is evi- 
dence againſt a marriage, 114 
On a queſtion of baftardy, IIs 
Of the time allowed, by law, for the 
woman to go with child, after her 
huſband's death, ibid. 
The proof required in an action for the 
meſne profits, 155, &c. 


Executor. 


An executor may have an ejectment for 
the ouſter of his teſtator, It 
The executor of a tenant from year to 
year muſt have notice to quit; 22 
In what caſes the executor of the plain - 
tiff's leſſor is intitled to colts on the 


common rule, . 
An executor need not find bail in error, 
| ay 137 
Exigent, vide Proceſs. 
| Feoffment. 
The antient mode of atteſting and try- 
ing a feoffment, 54 
Fine. 


When the party complained of a breach 
of the peace, there was formerly a 
fige due to the king, 42, - 23 

but 
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But this being abuſed, is now taken 


away, Hage 47, 123 
Fiſhery. 


Ejectment lies not for a fiſhery, 34 
But it will for land covered with water, 5 


For fettures. 


Acceptance of rent, after condition 
broken, is a waiver of the forfeiture, 
5 | 21 
So if the leſſor bring an action of cove- 
nant, for rent due at a ſubſequent 
day, = 161d. 
 Furze and heath, 
Ejectment lies for furze and heath, 30 
Habere facias poſfeſfronem. 
The reaſous for introducing it, 3, 23. 
= 138 
If the landlord be admitted PIPES 
and fail, there muſt be a ſpecial moti- 
on for the habere faczas nes, 139 
And ſuch writ ſhall have relation to its 
teſte, 8 | 144 
How the writ is to be executed, 147 
Is only returnable at the election of the 
plaintiff, 149 
In what caſes and at what time a new 
writ may iſſue, 150, &c. 
If the officer be diſturbed in the execu- 
tion, the party diſturbing him is lia- 
ble to an attachment. 151 


But 


— 
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But after poſſeſſion given, there is a dif- 
ference between a diſturbance by the 
defendant and a ſtranger, page 151 
The nature and effect of a ceſſet executio 


to ſtay proceedings, 163 
Hierbage. 

Ejectment lies for herbage, 36 
So for the firſt crop of graſs, 35 
Highway. 

Ejectment will lie for part of an high- 

way, 32 
How to deſcribe it, 99 
Hop-yard. | 

Ejectment lies for an hop-yard, 29 
Houſe. | 

Ejectment will lie for an houſe, 24 
Or for part of an houſe, 157d. 

Imparlance. 


| Thecourſe of the Common Pleas is, after an 


imparlance to declare de novo, 86, &c. 
The imparlance- roll is that on which the 
action is grounded, --. 1 
Where an attorney was plaintiff, the 
court refuſed to grant an imparlance, 
100 


Infant. 


0 
Infant. 


An infant leſſor may be compelled to find 
ſecurity for the defendant's coſts, 


page 69 

And if that ſecurity fail, he will be per- 
fonall, ly liable, ibid, 
The origin of this practice, SS, 


A leaſe, made by a guardian, to try the 
title of an infant, is good; though 
voidable as to the infant, 95 


Infertor courts, 


The omiſſion of pledyes on the plaint 
in an inferior court, is error, 46 
If an ejectment be brought in an inferior 
court, the leſſor of the plaintiff muſt 
ſeal a leaſe on the premiſſes, 57 
And in that caſe, if the ſubſequent pro- 
ceedings are regular, they cannot be 
removed, bid. 
Injunctian. 


At common law, leſſees for years, when 
moleſted by ſtrangers, uſed to go into 
equity for perpetual injunctions, 3 

Wh: re the right has been ſettled on an 
ejectment, i directen by the court of 
chancery, that court will grant a per: 
pe tual injunction, 5 

On an information of intruſion, an in- 
junction only goes to the party, and 


all claiming under him, 17 
The 


In 


ID. 


The term cannot be enlarged, without 
conſent, even where the parties are 
reſtrained by in junction, page 98 


Intruder, intruſſon. 


An intruder is not within the ſtatute of 


32 J1. 8. c. 33. 12 
An intruder on the king's poſſeſſion can- 
not maintain an ejec. ment, 17 


But a judgment for the king, on an in- 
formation of intruſion, does not hin- 
der a third perſon from bringing an 


ejectment, 16 
Joinder of action. 

Ejectment and aſſault and battery ought 

not to be joined. 49, 50 


The court will not ſuffer a plaintiff to 
join ſeveral defendants, who are ſeve- 
rally concerned in intereſt, in one de- 
claration, 69 

But where ſeveral ejetments are brought 
for the ſame premiſſes, upon the ſame 
demiſe, the court will order them to 


be conſolidated, ibid. 
Joint tenants. 


The poſſeſſion of one joint tenant is the 
poſſeſſion of the other, 16 
How ſeized, 94 


2 
In making up the iſſue, the firſt decla- 
ration muſt not be varied from, ex- 


cept in defendant's name, 101 
The 


IN DR 


Judgment. 


The judgment in ejectment is no bar to a 
new action, on a new demiſe, page 5 
Is never granted againſt the caſual ejec- 
tor, without an affidavit of the ſer- 

vice of declaration, 

Or, in the caſe of a vacant poſſeſſion, 
without an affidavit of all the circum- 
ſtances, 55 

If an ejectment be brought for a croft and 
an acre of meadow, and the plaintiff 
hath a verdict, he may have a ſpecial 
judgment for the acre of meadow, 29 

So if ejectment and aſſault and battery 
be joined, and ſeveral damages aſſeſſ- 
ed, the plaintiff may have judgment 
for the ejectment; aliler, if the da- 


mages were intire, 49, 50 
Of the motion for judgment againſt the 
caſual ejector, 63 


Within what time it ſhould be made, 64 
In what time afterwards the plaintiff is 
intitled to judgment, for default of 
appearance, 65, 70 
Formerly the court required a certificate 
that a /atitat had been taken out, and 
bail filed, for the caſual ejector, be- 
fore they would give judgment againſt 

: him, 79, &c 
But now the motion for judgment is of 
courſe, 64, 80, &c. 
Judgment entered againſt the plaintiff 
after his death, 98 
After 
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After a rule to plead, judgment may bo 
entered for want of a plea, as in other 
actions, page 100 

What intitles the plaintiff to judgment, 
where the defendant does not appear 

and confeſs leaſe, &c. 101 

The judgment in ejectment is a reco- 
very of the poſſeſſion, without pre- 
judice to the right, 117 

It ought not to be entered for more land, 
or different parcels, than were found 
by the verdict, 118 

Of the judgment againſt the caſual ejec- 
tor, where there 1s no appearance, 

119 

Of the judgment againſt the caſual ejec- 
tor, where the landlord defends * 

15d. 

Where the tenant, having appeared, re- 
fuſes, at the trial, to confeſs leaſe, 
&c. ibid. 

The entry of a judgment after verdict, 

121 


When this judgment was firſt introduced, 


ibid. 

If the judgment be guod recuperet poſſeſ- 
fronem termini pra dicli, it is ſufficient, 
7122 

But if the term expire, pending the ſuit, 
the plaintiff ſhall not recover the poſ- 


ſeſſion, | ibid. 
Judgment where the plaintiff hath a ver- 
dict only for part, 1514. 
„„ 


N D 


In ejectment againſt baron and feme, the 
huſband was acquitted; but the wife 
being found guilty, the judgment was 
quod caprantur, and held good, 
| page 124 

If the plaintiff declare againſt three of 
ſeveral parcels, and one 1s acquitted 
of all, and the other two of part, but 
found guilty of the reſidue, it is ſuf- 
ficient to fay, that the plaintiff /e in 
miſericordia quoad all the defendants, 

| ibid. &c. 

If the defendant be acquitted of part, 
the judgment ought not to be uod ſit 
quietus, but quod eat inde ſine die, 125 

But if one of the defendants die, the 
judgment is, that the ſurviyors capr- 
antur ; and as to the perſon deceaſed, 
quod querens nil cabiat, &c. bid. 

Though the latter part of this judgment 
has been held to be unneceſſary, 

4 7b7⁴d. 

In what caſes, where there are ſeveral 
plaintiffs or defendants, and one of 
them dies, judgment ſhall be given for 
or againſt the ſurvivors, 126 

In an ejectment brought againſt baron 
and feme, if the baron die after ver- 
dict and before judgment, the plaintiff 
may have judgment againſt the feme, 

OH (ha 129 

At common law, where there was but 


one plaintiff, who died after a verdict 
in 
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in his favour, on a trial at bar; judg- 
ment might have been entered, 


page 129 

But not, if the trial had been at // 
prius, 207d. 
The latter caſe is now remedied by ſta- 
tute, 130 


And if either party die after the com- 
mencement of the aſſizes, tl ouzh be- 
fore the trial, the caſe is with n the 
ſtatute, w1d. 

So if judgment be ned, though not en- 
tered on the roll, within two terms 
after the verdict, it is ſufficient, 


ibid. 
Kitchen. 

Ejectment lies not for a kitchen, 25 
Land. 


Legal ſignification of the term land, 26 
Ejectment lies for land, covered with 


Water, 35 
But not for a piece of land, 25 
Nor for forty acres of land, meadow, and 

paſture, 30 

Landlord and tenant. 


When half a year's rent is in arrear, and 
no ſufficient diſtreſs, the landlord may 
bring an ejectment, 19, 20 


But 
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But if the tenant pay the arrears and 
coſts, further proceedings ceaſe, 


page 20 


And if he be relieved in equity, he may 


enjoy the premiſſes under the old 


leaſe, ibid. 
In what caſes the landlord muſt give his 
' tenant notice to quit, 21, 22 


A tenant being ſerved with a declaration 
in ejectment muſt give notice thereof 
to his landlord, 66 

Where the queſtion is, who ſhall be 
landlord, the tenant ſhould ſtand eu- 


fer, 67 
Of the landlord's right to defend in 
ejectment, 65, &c. 


If the landlord be made defendant in- 
ſtead of his tenant, the latter muſt 
be proved in poſſeſſion, 106 

And if he fail, the plaintiff muſt move 
the court for leave to take out execu- 
tion againſt the caſual ejector, 139 


Latitat. 


Formerly, the court required a certifi- 
cate, that a /atitat had been taken out 
againſt the caſual ejector, before they 
would give judgment againſt him, 


5 79, &c. 
But there is now no neceinty for it, 
80 


b 
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Ledger. 
In what caſes the ledger of the eccleſi- 
aſtical court is evidence, Page 108 
Limitations. 


By the ſtatute of limitations, none ſhall 
enter, but within twenty years af- 
ter the commencement of title, 13, 14 

The plaintiff muR prove poſſeſſion, with- 


in twenty years, 99, 106 
This ſtatute does not affect the king nor 
his leſlee, 14, 15 
Though it does the grantee of his rever- 
ſion, 15 
And now a limitation is preſcribed, even 
in the king's caſe, 161d. 


A common perſon is not affected by the 
ſtatute of limitations, where the poſ- 
ſeſſion is in his tenant, who has paid 
him rent within twenty years, 161d. 

So where the poſſeſſion is in one joint- 
tenant it ſhall enure to the other, 


16 
But a confeſſion of entry will not bring 
the caſe out of the ſtatute, bid. 


The action, on an entry to avoid a fine, 
muſt be commenced within a year af- 
terwards, 71 

The defendant in ejectment need not 
plead the ſtatute of limitations, 99 
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fn an action for the meſne profits, the 


defendant may plead the ſtatute of li- 
mitations, page 15) 


Maintenance. 


It is a ſpecies of maintenance to convey 
out of poſſeſſion, 

But a leaſe on the land, to ſervants or 
friends, is not maintenance, F 


Manor. 


An ejectment does not lie for a manor, 
nor for a manor and lands, without 

deſcribing the quantity and ſpecies of 
lands, 3 

Reſemblance between a manor and 
rectorv, 

What evidence is neceſſary to ſupport 
an ejectment brought by the lord of 
a manor, under a forfeiture, 111 

Evidence of being lord of a manor 1s 
not ſufficient io prove poſſeſſion in an 


ejectment for mines, 106 


Marriage. Vide Fridence. 


AZe/ne profits. 
Ejectment is not a proper action for the 
meſne profits, 5 42, 154 


In whoſe name it ſhould be brought, 19 


„e 
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If brought in the name of the leſſor, 
he may recover antecedent profits, 

| page 154 

But if brought in the name of the leſſee, 

ſecurity may be demanded for the de- 

fendant's coſts, 155 

The proof required in this action, 155, 

156 

This action may be brought, 3 

writ of error, 138 

Or, if the writ of error be nonproſſed, 

&c. the plaintiff in ejectment may re- 

cover the meſne profits, on a writ of 


enquiry, ibid. 
Meſſuage. 
In a pracrpe, a houſe muſt be demanded 
by the name of a meſſuage, 24 
Ejectment does not lie for a meſſuage or 
tenement generally, 27 
But it lies for a meſſuage or tenement 
called the Black Swan, ibid. 
Or a meſſuage or burgage, 251d. 
Or a meſſuage or dwelling houſe, 76:4. 
Milli. 
Ejectment will lie for mills, generally, 
31 
Mines. : 
Ejectment lies for a coal-mine, 33 


B b So, 


. 


So, de mineris carbonum in Gateſide, 
Page 33 
Evidence of bcing lord of a manor is not 


ſufficient to cſtabliſh the poſſeſſion of 


mines, 106 

Nor a verdict in trover for lead dug 

thercout, | ibid. 
Moor and Marſh. 


EjeQment lies for moor and marſh, 251d. 
Aeorigagor and Meorigapee. 


In ejzeAment by the mor:gagee, if the 
perſon having a right to redeem, pay, 
or bring into court, the principal, in- 
tereſt and coſts, he ſhall be diſcharged 
from the mortgage; and the mort- 
gagee be compelled to reconvey, 21 

A mortgagee need not give notice to 
quit, if he only mean to receive the 
rents, 22 

A mortgagee who is out of poſſeſſion, 
may be admitted to defend, on the te- 
nant's refuſal, 68 

The court will never ſuffer the plaintiff 
in cjectment to be nonſuited, by a ſa- 
tisfied term ſet up by a mortgagor 
againſt his mortgagce, 113 


Mountain. 


Ejectment will lie for mountain in /re- 
land, 30 
eu 


Hi 
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New Trial. 


A new trial was not formerly allowed in 

ejectment, page 117 
But the injured party was put to a new 

ejectment, 151d. 
Upon what principle it is, at preſent, 
allowed, 106, 117 
Within what time it muſt be moved for, 


ibid. 
Nonſuit. 


How to procced, if the plaintiff be non- 
ſuited, by the defendant's not confeſſing 
leaſe, &c. 102 


Formerly, if there were ſeveral defen- 


dants, and /ome of them did not ap- 
pear and confeſs leaſe, &c. the plain- 
tiff muſt have been nonſuited, as to 
all of them, bid. 


Notice. 


At common law, the plaintiff might 
have recovered his term againſt the 
caſual ejector, without any notice to 


the tenant in poſſeſſion, 5 
But now notice is neceſſary, 6, 6, 51 
And this notice muſt be ſigned by the ca- 

ſual ejector, 60 
The effect of it, | ibid. 
Muſt be read or explained to the tenant, 

&c. 757d. 
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Within what time it ſhould require the 
tenant's appearance, page bo 
Of the notice to quit poſſeſſion, 21, 22 
After the expiration of a leaſe, no notice 
is neceſſary, 22 
Notice to quit, or pay double rent is ſuf- 
ficient, tbid, 
It 1s not neceffary to give notice of an 
entry, to ſeal a leaſe, on the pre- 
miſſes, cl 
A tenant being ſerved with a declaration 
in ejectment, mult give notice thereof 
to his landlord, 66 
And notice muſt be given, of the rulc 
to confeſs leaſe, &c. to the plaintiff's 
attorney, -0 


Orchard 


Ejectment lies for an orchard, 24 
Though i in a præcipe it muſt be demand- 
cd by the name of a garden, wid, 


Original. 


The original in ejectment is a pore, 40 
The form of it, ibid. 
It had formerly a clauſe de catallis, 41 
The want of an original is helped, after 
verdict; but not an ill original, +5 
49, 70 
The omiſſion of pledges, on the orig: 
nal, 1s error, 45 
So of the words often rug, or quare 71 
et arms, 40 
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C. 
The original muſt not be teſted beſore 


the demiſe, page 47 
And there muſt be 15 days between the 
teſte and return of it, wid. 


If there be a variance between the ori- 
ginal, certified by the plaintiff in er- 
ror, and the declaration, the defen- 
dant in error may have a new certio- 
rarr, and certify a good original, 48, 


| 49 
ln what caſes, and for what reaſon, an 
original is diſpenſed with, | 1 


In the King's Bench, they may proceed 

by original as well as by bill, 77 
The benefit of ſuch procceding, 78 
The original iſſues out of chancery, 79 


. Outer. 


The ouſter was never laid with a con- 
nuando, 4 
It is not neceſſary to mention the parti- 
cular day of the ouſter, ſo it appear 
to be after the commencement of the 
term, and before the bringing of the 
action, 85, &c. 
If, in the Common Peas, the ouſter is 
improperly laid in the firſt declaration, 
though it be properly laid in the ſe- 
cond, the plaintiff ſhall not recover, 
86, 87 
On a demiſe of the fourth part of a 
houſe, the plaintiff laid an N 
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de tenementis prædictis, and it was 
deemed ſufficient, page 91 


Outlawry. 


An outlawry and inquiſition do not take 

away the entry of a third perfon, 17 
The king acquires no title to the land, 
but only to the profits, by the out- 


lawry, 17610 
FHunnage. 
Ejectment lies for pannage, = 1Y 
Park. 


Ejectment lies for a large deer park; ant 
for a ſmall deer park or field in Jr 


land, al | 
Paſture. 

Ejectment lies for the paſture of 10 ; 
ſheep, of 

Peaſe. : : 

Ejectment will lie for 10 acres of peaſ 1 
a 

Pleas and n 1 

The defendant in ejectment need nuf 8 


plead the ſtatute of limitations, 0 
But a fine and nonclaim, or a+ deſcei! 
caſt; an accord, with * 
| al 
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and ancient demeſne, are geod pleas 
in this action, ._ _ page 99 
Though they are ſeldom pleaded ; and 
for what reaſon, w1d. 
The defendant in moſt caſes muſt plead 
the general iſſue, oo 
In what caſes he may plead /pecra// "M 
761 
The general iſſue ſhould be left at a 
judge's chambers, 71, 76, 100 
And, if not, a rule to plead muſt be 
given, 100 
The defendant may plead an entry into 
part, puis darrein continuance, 101 
The effect of ſuch plea, and how to pro- 
ceed thereon, 167d. 


Pledges. 


Of the ancient pledges, on the attach- 
ment, both for the plaintiff and de- 


fendant, 43, &c. 
The omiſſion of pledges, on the original, 
is error, 45, 46 
But they may be ſupplied, by amend- 
ment in a ſuperior court, 757d. 
Though not in an zrferor one, 46 
Pool. 
Ejectment lies for a pool, 35 
So it lies for a whirlpool, 151d. 


Poſſeſſion. 


Ejectment can only be brought by him 
who had the actual poſſeſſion, 8 
Poſſeſſion 


rn. 
Poſſeſſion for twenty years is a good ti- 


tle in ejectment, page 14 

So it is a good bar to the plaintiff's ac- 
den „ 
Poſſeſſion for ſixty years is a good bar 
even againſt the king, 15 
The poſſeſſion of one joint-tenant is the 
poſſeſſion of the other, 16 

So the poſſeſſion of leſſee for years is 
the poſſeſſion of his leſſor, 15 


Where the poſſeſſion is in the king's leſ- 
ſee, the entry of a ſtranger does not 
deveſt the reverſion, 18 

At what time the poſſeſſion was firſt re- 
coverable in ejectment, 43. Ec. 

A very little matter is ſufficient to keep: 
the poſſeſſion, 5 5 

The poſſeſſion ought not to be changed 
by a judgment in ejectment, without 
a trial, where a trial may be had, 68 

The ſheriff delivers poſſeſſion, under the 
plaintiff's direction, 37 

The plaintiff muſt prove poſſeſſion with- 
in twenty years in himſelf or his an- 
ceſtors, or account for the want of it 
under the ſtatute of limitations, 99, 


106 
And in ſome caſes he muſt prove the de- 
fendant in poſſeſſion, ibid. 


As to what is ſufficient proof of poſſeſ- 
ſion, vide tit. EviDeNnCE. 

If the term expire pending the ſuit, the 
plaintiff ſhall not recover the poſſeſ- 
fron, 122 

| Pracipe, 
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9 1 „ ED cn ER a | 


„ „ ww 5 — * 
# 


N DU > 


Pracipe. 
The pr acrpe is not ſo extenſive a remedy 
as an ejectment, 24, 28 
An orchard muſt be demanded in a præ- 
Cie by the name of a garden, 24 
And an houſe by the name of a meſ- 
ſuage, ibid. 
Prerogatrve. 


The king, by his prerogative, 1s not af- 
tected by the ſtature of limitations, 14 
And this privilege is derived to his leſſer, 
| 201d. 

But not to the grantee of his reverſion, 
757d. 
The reaſon of this prerogative, wid. 
In what manner it is now abridged, d. 
The king, by his prerogative, cannot be 
turned out of poſſeſſion, but by mat- 
ter of record, 18 


Proceſs. 


Proceſs of outlawry lies in ejectment, 
41 
And the firſt proceſs is an attachment, 42 
But in other perſonal actions the firſt pro- 
ceſs is a ſummons, ibid. 
The ſecond proceſs is a capras or diſtrin- 
gas, 


| >» 3 
The d:/?ringas is the proceſs of the party; 


the capras of the king, wid. 
In what caſe the d:/fringas is awarded, 
44 


And 


1 


And in what the capras, age 44 
The proceſs in account, 45 
The old proceſs in ejectment is now diſ- 
uſed, 59 
And the declaration againſt the caſual 
ejector is the firſt proceſs, 60 


Dare eject? infra terminum. 


Of the writ of guare ejecit infra term! 


num, 157, 158 
By whom it was s deviſed, ibid. 
In what caſes it lies, ibid. &c. 
Is now diſuſed, and why, 166 

Quarter of land. 
Ejectment lies for a quarter of land, in 

Ireland, 31 

Redlory. 
An ejectment lies of a rectory. 39 


But in an ejectment for tythes belonging 
to a rectory, it is not neceſſary to de- 


mand the rectory, ibid.” 
What evidence is neceſſary in an ejec- 
ment for a rectory, 110 


Evidence of tythes only is not evidence 
of a rectory, 

In ejectment for a rectory, the deſendant 
may plead ſpecially, that he himſelf 
was rector, and traverſe the retorſhip 
of the plaintiff's leſſor, 100 


Releaſe. 


N 
Releaſe. 


A releaſe of errors, by the nominal 
plaintiff, is a good bar, 139, but ſee 


page 52 

Though it is a contempt in the nominal 
plaintiff, 53 
Opinion thereon, wid. 
In what caſes a releaſe of errors may be 
pleaded, 130 


Rent. 


An ejectment hes not of a rent, 


But the grantee of a rent, with a clauſe 


of entry in caſe of non-payment, may 
recover the /and by ejectment, 19 


Repoſilorium. 


Ejedtment lay not whilſt the proceedings 
were in Latin, de repoſitorio 


River. 
Ejectment lies not for a river, 9 
| Room. 
Ejectment will lie for a room, 24 
Rules of court. 


The plaintiff ſhall not recafer his lands 


| 5 the caſual ejector, without de- 
livering a declaration to the tenant in 
poſſeſſion, 6, 52 
The reaſon, 151d. 
The 


.ND-S 4. 


The rule to confeſs leaſe, &c. was in- 
vented by lord ch. j. Roll, page 7 
The reaſonableneſs of it, ibid. 
Was only deſigned to expedite the trial 
of the plaintiff's right, 8, &c. 
And not to better the plaintiff's title, 
17 
When the plaintiff proceeds for a vacant 
poſſeſſion, he muſt give a rule to 


plead, 5 5 
So if the tenant, or other, having ap- 
peared, neglect to plead, 100 


An inferior court cannot legally make 
rules to confeſs leaſe, &c. 58, &c. 
And if it does, the judge is liable to an 
attachment for proceeding thereon, 
| wid. 
But a ſuperior court may make ſuch rules 
after a removal by habeas corpus, 57 
The rule to confeſs leaſe, &c. is ſubſtan- 
tially the ſame in bath the ſuperior 
courts, | 70, 71 
The purport, effect, and deſign of it, 
70, &c. 
May be drawn up either generally or 
ſpecially, | 75 
If it be drawn up generally, the attorney 
for the tenant muſt deliver to the 
plaintiff's attorney, a note in writin 
of the premiſſes in poſſeſſion of the 
tenant, Ok 7574. 
Or, on his refuſal, a judge will order the 
rule to be drawn up freciell 76 
The 


1-N U X. 


The defendant's attorney is to draw up 
the rule to confeſs leaie, &c. 


page 70, 76 
And leave it, with the general iſſue, at 
a judge's chambers, ibid. 


But the rule for judgment againſt the 
caſual ejector is drawn up by the 


plaintiff's attorney, wid, 
Rules of Hilary, 1649, B. R. 100 
Trinity, 14 Car. 2. B. R. 79 
Trinity, 15, Car. 2. B. R. 75 
— Tini, 18 Car. 2. B. R. 100 
Trinity, 32 Car. 2. C. B. 64 


—— Michaelmas, 33 Car. 2. B. R. 79 
Scire factas. 


At the common law, a ſcire facras lay to 
_ revive the judgment in real actions, 140 
But not in perſonal actions, 757d. 
The ſtatute of /Ye/tm. 2. rendered the 
proceedings uniform in both actions, 


141 
Conſtruction of that ſtatute as to the 
action of ejectment, 751d. 


The plaintiff in ejectment cannot take 
out execution after a year and a day, 
without a cite facras, 142 

The reaſon, ibid. 

But if execution be taken out within, 

and continued beyond the year, there 1s 
no occaſion for a /crre facias, 143 

Though if the plaintiff die within the 
year, and before execution taken out, 


there muſt be a ſcire facias, 144 
Otherwiſe 


ND. 


Otherwiſe it is, if execution be taken ' 
out-in his life-time, page 144 
If the plaintiff have judgment, with ſtay 
of execution for a year, the plaintiff 


may afterwards take out execution ] 
without a /crre factas. Tamen quare, 
rbtd. 
So if the defendant bring a writ of error 1 
within the year, 145 
Or after the year, if judgment be affirm- 
ed thereon, | | ibid. 


But if the plaintiff be reſtrained by in- 
junction, he muſt nevertheleſs ſue 
out a /cire facras after the year, 1bid. F 

An entry into the land is not a good 
plea to a ſcire facias for ths land and 
damages, 126 

Nor is a /crre facias for the land and da- T 
mages well brought after the term 1s 


incurred, | ibid. 5 
Service. 

Of the trial of ſervice of an attach- 

ment, 43 
At common law the declaration could M 
only have been ſerved on the tenant, G. 
or his wife, 61 WW 
But now it is ſufficient to leave it with — 
his child or ſervant; provided he ac- 4. 
knowledge the receipt of it, 62 32 
And in ſome caſes, it is ſufficient to — 
lcave it on the premiſſes, 6i — 
The 18 


ND 


The ſervice muſt be on the premiſſes, 
except it be on the tenant himſelf, 
who may be ſerved any where, 

page 62 

How the ſervice muſt be, if the tenant 
abſcond, or keep out of the way, to 
avoid being ſerved, ibid. 

In ejectment for a chapel, the declara- 
tion may be ſerved on the chapel-war- 
dens, or on the perfon who keeps the 


keys of the chapel, 39, 40 
Stable. 
Ejectment will lie for a ſtable, 24 


Statute merchant and ſtaple. 


The conuſee of a ſtatute merchant or ſta- 
tute ſtaple may maintain an ejectment, 
IO 

The evidence which is neceſſary by the 
conuſee of a ſtatute merchant, 110 


Statutes. 

Marlebridge, | 44 
Glouceſter, c. 11, 161 
Weſim. 2. c. 24, 159 
222 45 141 
4 Edo. 3. 6. 6, 10 
32 H. 8. c. 7, | 3 
— 15, 162 
ol 28, 11 

33. tid. 
18 Elix. c. 14, | 45, 49 


D K. 
27 Eliz. c. 8, page 78 
at Far. . c. £6, 13 
17 Car. 2. c. 8, "140, 137 
5 6 NV. & Mc. 12, 123 
8 S9. z. c. 10, 66 
4& 5 Ann. c. 16. /. 16, 71 
4 Geo. 2. c. 28, 19, 6t 
7 Geo. 2. c. 20, 21 
11 Geo. 2. c. 19, | 66, 67 
9 Geo. 3. c. 16, 15 
Suggeſtion. 


Where there are ſeveral plaintiffs or de- 
fendants, and one of them dies before 
verdict or judgment, the death ought 
to be ſuggeſted on the plea roll. 126 

If there be ſeveral defendants, and a 
verdict 1s given againſt all, after the 
death of one of them, the plaintiff, 
on ſuggeſting the death, ſhall have 
judgment againſt the ſurvivors, 128 

In an ejectment brought againſt baron 
and feme, if the baron die after ver- 
dict and before judgment, the plain- 
tiff, on ſuggeſting his death, may have 

judgment againſt the wife, 129 


Summons, vide Proceſs. 


The ſummons, in a real action, may ei— 
ther be delivered to the tenant, or 


upon the land, 61 


Tenant. 
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Tenunt. 


The tenant muſt be ſerved with a copy 
of the declaration, and may make 
| himſelf defendant inſtead of the caſual 
ejector, Page 6 
Tenant for years cannot maintain an 
ejectment on the ouſter of his leſſee at 
will, 9 
Tenant for years, remainder over; the 
remainderman cannot maintain an 
ejectment on the ouſter of tenant for 
years, rid. 
But tenant by elegit may maintain an 
ejectment, wid. 
A tenant who holds for no certain term, 
is a tenant from year to year, 22 


Tenants in common. 


In ejectment brought by one tenant in 
common againſt his fellow the plain- 
tiff was formerly put to the proof of 


an actual ouſter, 71 

Tenants in common are in of ſeveral 

titles, " 94 
Tenement. 


Ejectment lies not for a tenement, 27 


Terms. 


Terms for years were heretofore preca- 
rious, | 2 


Ce When 


1 
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When long terms had their beginning, 
Page 3 
At what time the term was firſt recover- 
able in ejectment, 4 


Teſte. 


There muſt be 15 days between the teſte 
and return of the original, 47 
And the teſte ſhould be after the demiſe, 
but before the commencement of the 


action, 48 

The writ of habere facias poſſeſſionem bears 

relation to its teſte, 144 
Trover. 


In trover, the converſion was laid, under 
a ſcilicet, before the trover; and held 
ſufficient, 88 

Trover may be brought by him who has 
the property only, without the poſſeſ- 


ſion, 106 
Tythes. 


The origin of ejectment for tythes, 37 
The plaintiff muſt deſcribe the ſpecies, 
though he need not ſhew the guantz!y 
of the tythe, 38 
On a leaſe for tythes belonging to a rec- 
tory, the plaintiff, in his declaration, 
muſt ſhew, that the tythes belonged 
to the rectory, ibid. 
But he is not obliged to declare for the 


rectory, as well as the tythes, 751d. 
[t 
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It is ſaid that, in ejectment for tythes, 
the plaintiff muſt declare on a demiſe 


by deed, page 83 
Vacant poſſeſſion. 

How. to proceed, where there is a vacant 

poſſeſſion, 55 


If the tenant keep his door ſhut, it is 
beſt to proceed, as on a vacant poſ- 
ſeſſion, | 114. 

The rule of Trin. 32 Car. 2. C. B. does 
not extend to the caſe of a vacant 
poſſeſſion, 64 

Her dict. 


If an ejectment be brought of a manor, 
and the jury find the defendant guilty 
guoad meſſuagium et curlilagium, and 
not guilty as to the reſidue; gz. as to 
the verdict, 31, 32 
Of the verdict where there are ſeveral 
defendants and only ſome appear and 
confeſs leaſe, &c. 102 
Though the plaintiff declare for more 
than he has title to, yet he may reco- 
ver as much; and the jury ſhould find 

a verdict for the defendant, as to the 
reſidue, 103 
But if an ejectment be brought for an 
acre of land, deſcribing it by metes 
and bounds, the jury cannot find the 
detendant guilty in half an acre, 104 
So, if an ejectment be brought for an 
houſe, ten acres of land, 20 acres of 
meadow, 


. 
meadow, and 20 acres of paſture, by 
the name of an houſe, and 10 acres 
of meadow, be the ſame more or leſs, 
the plaintiff cannot have a verdid, 
page 104 
Upon a ſpecial verdict it ought to ap- 
pear, that the leſſor of the plaintiff 


might enter, bid, 
The verdi& is the ground of the judg- 
ment, | 118 
Veſtry. 
Ejectment lies for a veſtry, 26 
Watercourſe. 

Ejectment does not lie for a watercourſe, 
ä 

But an action on the caſe for diverting 
it, 35 
Or an ejectment for land covered with 
water. 5 ibid. 

Wood and Underwood. 
Ejectment will lie formwood and under- 
wood, 32 
Wilneſſes. 
A co-defendant cannot be admitted as a 

witneſs either for or againſt, the plain- 
nt; a 105 
How to reſtore the teſtimony of a no- 


minal co-defendant, | rbid. 
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